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NOW COMES PLAINTIFF JOIIN W, FERRON, by and through his undersigned
following allegations and claims against  DEFENDANTS

counsel, and makes the

ESO0IMSIGHT, LLC and DAVID LINTHIARDY.
The Partics
PLAINTIFF JOUHN W. FERRON (“PlaintifT™7 is a person who has his priacipal

I.
place of businuss at 580 N, Fourth Strect, Suite 430, Columbus, Franklin County, Ohio. At ali

tirnes relevant hereto, Plaintiff has been a “consumer™ as defined in R.C. §1343.01(D).

Upon information and beliel. DEFENDANT E360INSIGHT, LLC (“Defendant
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¢3607), is an Illinois limited liability compuny having its principal place of business al 600







Northgate Parkway, Swuite A, Wheeling. Hlinois 60090.  Defendant €360 is not pré;ﬁnlfgg

registered . with the Ohio Sccretary of State 1o do business in Ohio, nor is its fictitious name
properly rcgistered with the Ohio Sceretary of Stute.

3. Upon information and belief, DEFENDANT DAVID LINHARDT (“Defendum
Linhardt™), is a living person and individual, resides in Tlincis, has as his principal place ol
business 600 Northgate Parkway, Suite A, Wheeling. Ilinois 60090, and, at times relevant
hereto, has been the President of Defendant ¢361).

4, A all times relevant hereto. each Defendant has been a “supplier” as defined in
R.C. §1345.0(C).

Jurisdiction and Yenue

5. This Court has jurisdiction over the parties and the claims asserted herein because
Defendants transmitied many email messages 1o Plaintill’in Ohio.

6. Venue is proper because all or a xubstantial part of” the events giving rise to the
claims hercin occurred within Frunklin County, Ohio, including Plaintff's receipt of many of
Defendants’ cmail nweraages to Plaintift.  Also, Plaintift has suffered injuries to his rights in
Franklin County. Ohio.

The Claims

7. Prior to the date of the events giving rise to Plaintilt’s claims, the tollowing court
detenminations were available for public inspection and on file in the oflice of the Ohio Altomey
General in its Public In;pection File (hereafier “PIF™):

(s} Swite ex rel Fisher v. Cheeseman, Frankiin C.P. 91CVHI0-8592. OAG

PIFH 1288 {Oct. 25, 1991 ); and

(b} Stete ex ret Peiro v Pristine Secure Services, Stark C.P, 2005CV00602.
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OAG PIF# 2376 (July 5. 2005); and
() State, ex rel. Brown v, Gem Caollecrars Inernationdd, Lid Fmr?k{{r{‘(ﬁle H ! 0
No. 81CV-09-4788, OAG PIF# 499 {Apnil 6, 1983); and
(d)  Swate ex rel. Celebrezze v. Lioyd's Sporty Car Budy Shop, Franklin C.P.
82CV063184, OAG PITH 5 (May 26, 1983); and
fe) State ex rel. Brown v. Bud Flen:her. Used Cary. Inc.. Hamilion CP. A
8201791, OAG PIEH 228 (April 27, 1982}, and
(f) State ex rel Cu!ebr;ezze v. National Church Publications, Richland County
C.P. 85 548 C, OAG PIF# 698 {Dec, 30, 1987); and
®)  Swith v, Discount Ao Sales. Lorain C.P. 97CV120022, OAG PIF# 1735
{March 19, 1993);
th) Hoard v. 4. DX, Inc., Stark C.. 1998 CV (12019, OAG PIFE 1801 (Dec.
Y, 1999);
i State cx rel. Celebrezze v, Firestone, Franklin C.P. 84CVI05745, OAG
PIF# 270 (March 8, 1955);
) State ex rel, Celebrezze v. Mroue. Montgomery C.P. 84-925, OAG PIF#
510 ¢(April 27, 1984); and
k) any other PIF cases that are otherwisc applicablc to the claims and or
issucs at involved in this action.
8 Prior to the datc of the events giving dse 0 PlaiokfPs clawns Ot o
Adminisirative Code Sections 109:4-3-03, 109:4-3-04 and 105:4-3-06 were adopied pursian: o

R.C. §1345.05(B)2}.

9. Defendants™ acts complained of herein, which constilute violations of the Ohic







Consumer Sales Practices Act, R.C. § 1345.01, e seg.; arc subject to: (a) all court determinations
that were on file in the Office of the Ohio Attorney General in its Public lnspectio:?l‘-‘xlgilé &va /
date of the a;cls of Defendant compluined of herein, including, but not limited w0, the PIF court
determinations refercncéd above ip ’aragraph 7; and (b} all rules adopted under R.C. Scction
1345.05(B)(2} prior 10 the date of the acts or practices of Defendant complained of herein,
including Ohio Adminisirative Code Sections 109:4-3-03, 109:4-3-04 and §109:4-3-06.

10. PlaintifT has Imerngt email accounts that are maintained by Internct service
providers located within Ohio.  Plaintilf regularly accesses and reads the email messages that he
receives al his email addresses in Ghio.

11.  Upon information and belicf, between May [, 2006 and the present date.
Defondants transmitted or caused to be transmitted many email messages that passed through the
servers of Plainlif€s {nlemct service providers and were forwarded to Plaintiff™s Internet emstd
accounts, as Defendants had intended.  Each of thesc ciail messages is 2 “consumer transaction”
a5 defined in R.C. Scetion 1345.01(A). The quantity of email messages is voluminous and. Sur
thai reason, they are not atlached hereto.

12. Asto each email messagc described in Paragraph 11, above:

{a) Piaintiff is the “recipicnt” as defined in R.C. §2207.64A)(11):

(b} Each cmail message is an “clectronic mail advertisement” as Z:fined n
R.C. §2307.64(A4); and

<) Neither IDefendant has had with the Plainlifl al any time relevant hereto, a
“pre-existing business rclationship” as defined in R.C. §2307.64(A K9).

13, Asiocach email message desentbed in Paragraph 11, above.

ta} Defendant hos not. ob any time relevant hercto. had a “pre-existing







husiness or personal relationship™ wilh.PlaintiI'i', as contempluted by R.C,
§2307.64(B){3}a); and by 4 8H 2

{b} Plaintiff has not “consented or agreed s a condition of service™, as
contemplated by R.C. §2307.64{B)3Xb). o receive Defendants” email
MEssugecs.

14.  Upon information and heliel, in many of the cmail messages Detendams sent o-
caused to be sent to Plaintifl, Defendants offered for sale at deeply discounied prices vanous
consumer goods maautactired by world renowned designers such as Dooney & Bourks Srars,
Brighton, Gucci. Michacl Koors. Prada, Louis Vuitton, Ray Ban, Maui Jim and Killer Loop. w
name a few, However, upon information and belief. Defendants a;ctually substituie. provide. sell.
and/or deliver unlawfully manufiactured, non-ticensed imitwions. or “knockolls,” of such wardd
renowncd designer consumer goods. Upon information and belief, Defendanis did not in :nd 1o
provide scH and/or deliver the offered world renowned designers poods in accordance with therr
cisnistl solicatations.

15. Upon information and belicf, in regard 1o many of the cmail messages Delendanis
have sent or caused to be sent 1o Plaiotufl, Defendants knowingly commitied one or more unfair
and/or Jeceptive acts or practices in violation of R.C. $1343.02(A) by:

{a}  wsing the word “free” in a consumer trunsaction and Imlimg 16 ol forth
clearly and conspicuousty at the oulset of the offer all of the terms,
condivions and obligstions upon which receipt and relention of the “free”™
goods or services ife conlingent:

)  uwng the word “free™ in a consumer trapsacuon and fushing b pron alt

tcrmis, conditions. and oblsgations of the olfer in 2 type siee haif as hge as
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the word “free;™

{c) using the word “free” in a consumer sransaction and failing to print all
terms, conditions, and obligations of the offer in close proximity with the
oller of “free” poods or services:

(dj  engaging in improper bait advertising by making representations . email
advertisements thai would create in the mind of a reusonable consumer, a
falsc impression as to the grade, quality, quanily, make, model, year,
price. value, size. color, wility, origin or any other material aspect of the
offcred poods or services in such a manner that, upon subsequent
disclosure or discovery ol the facis, the consumer may be induced to
purchase goods or services other than thosc offered:

(c) failing 1¢ register with the Ohio Secrctary of State pnor 1o doing business
in Ohio: and/or

thH tailing to register a tictiious business name with the Ohio Scerctary of
State prior 10 doing business in Ohio under such hictitious name.

6. Upon wmformauon and belief. between May |, 2006 and the present dale,
Decfindants knowmgly, wilifully and intentionally transmiticd or caused o be transmitied te
PlaintT many cmal messages that materially falsify the header information in such emai
mwssages in 3 manner thai is prohibited by Sccuon 1U37ay3) of the Controlbing the Assauit of
Nem-Soliited Pomography and Marketing Act of 2003 (“CAN-SPAM”) 13 2.5.C. 7700 o1 seq.

7. Upon mformation and behicf, between May 1, 2606 and the present dne.
Defendants knowmgly, ssllfully and itentionally ransmitted or caused t¢ be transinslicd

muluple emal messages o Plantll rom a combination of more than oo different donsasns
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namies where, In registering such domain  names,  Defendants knowir@f; 4“4’9’#’ aml
Iy

intenticnally used information thut materially falsilics the identity of the actual registrant of the

domain names it a manncr that is probibited by Section 1037(a)(4) of CAN-SPAM.

18. By this Complaint, Plaineiff also seeks this Court’s declaration than:

(a)

(b)

)

it is an unfair andfor deceptive act or practice in violation of R.C.
§1345.0A) for ¢ supplier to transmit or causc to be transmitted 10 a

consumer an email message that does not comply with the requircments of

- the Ohio Clectronic Mail Advertisement Act (“.EMAA"_). R.C. 230764«

seq., specifically R.C. §2307.64(B)(1),

it is an unfair andfor deceptive act or practice in violation of R.C
§1345.02A) tor a supplicr to transmit of cuuse o0 be transoited to a
copsumcr an email message (hat materially  falsifies  the  header
information in the email message in a manner that is prohibited by Section
1037(a)(3) of CAN-SPAM; and

it is an unizir and/or deceptive act or practice in violation of R.C.
134542 A) for a supplier 10 ransmit or ¢cause o be tansmitted 1o :
consumer multiple email messages from a combination of mere thun Lwa
differcot domains namics where, in registening such domain names, the
supplicr uses information that matenally (alsifies (he identaty of the actual
regisinant of the domain names s a manner that is probibited by Sex tion
37 al4) of CAN-SPAM.

FIRST CALSE OF ACTION

(VEOLATIONS OF THE OHIO CONSUMER
SALES PRACTICES ACT, R.C. §13582(A))







19, Plainuff hereby incorporates, as if {ully rewritten herein, all of ng ﬁ;’lﬁ#.}l 5
paragrapghs.

20.  Lach of the email messages that Defendants wansmitted to Pluintiff constitutes one
or more unfair andfor deceptive sales practices and/or acts in violation of R.C. §1343,02{A).

21, Defendants’ violations were “knowingly™ committed, as Delendants knew they
were engaging in the acts and practices described in the preceding paragraphs.

22, The acts and practices of Defendunts described in the preceding paragraphs are
acts and practices that have previously been declared 10 be unfair and/or deceptive acts or
practices in violation ol the USPA by Ohic courts in judgments that were filed in Public
Intormation File of the Otfice of the Ohio Anorneg;' General prior to the acts and practices ol
Defendant complu.incd of herein.

23 Because Defendunts knowingly committed the acts or pracrices which constitute

* wivlations of R.C. §1345.02(A), PlaintilT is cntitled 10: {u) an award of statutory damages against
cach Defendant in the amount of three times Plaintitf s actual damages or $200, whichever is
greater, for cach viclation of R.C. §1345.02(A}; and (b) an award of Plaimift’s rcasonable
attomey’s fees and costs against vach Defendant pursuant 1o R.C. §1345.0%F).

SECOND CAUSE OF ACTION

{DECLARATORY JUDGMENT PURSUANT TO) THE OHIO
CONSUMER SALES PRACTICES ACT, R.C. §1345.6%(D}, AND §R.C, 2721.03)

24.  Plainiff hereby incorporates, as il fully rewritten herein, all ol the forepoing
paragraphs.
25 Plainff respecttully submits that, under the circumstances presented in this case.

he is entitled 10 the Coun’s cnuy of declaratory judgment in hs favor pursuam to R.C.







£1345.09(D) and R.C. §2721.03, inciuding this Court’s declaration that it is ﬁ‘l unfmr and
deceplive act and practice, and a violution of R.C. §1345.02(A), for a “supplicr” o lmnsmﬂ’i'
email message (o a Uconsumer” in Ohio that constitutes o “consumer transaction”™ where the
email message:

(a) uses the word “frec” and fails 10 set forth clearly and conspicuously at the
outset of the offer afl of the terms, conditions and obligations upon which
receipt and retention of the “lree™ goods or services are contingent:

(b) uses the word “free” and lails to prinl all terms, conditions, and
obligations of the offer in a type size not less thun half as large as the word
“free;”

{c) uses the word “free™ and fails to prim all terms, conditions, and
obligations of the otler in close proximity with the ofiter of “frec” goods or
SCrVices:

(d)  makes representations that would create in the mind of a reasonable
consumer, a false impression as to the grade, quality, guantity, make,
model. year, price. value, size, color, utility, origin or any other material
aspect ol the offered goods or services in such a2 manner that, upon
subsequent disclosure or discovery of the facts, the consumer may be
induced 10 purchase goods or services other than thosc offered:

{e) is sent by a suppiter that has failed w register with the Ghio Secretary of
State prios o doing business in Ohio;

1] 15 semt by a supplier that has filed to register a fictiticus bosiness pame

with the Ohic Secretary of State prior 1o deing business m Ohio under







such fictitious name; and/or
. : . S ﬁhhgng
) fails to comply with the requirements of R.C. §2307.04(B)(1). 7
26, Plaintiff respectfutly submits that, under the circumstances presented in this case,
he also is entitled w the Court’s entry of declaratory judgment in his favor pursuant to R.C.
§l345.09{D1.und R.C. §2721.03, including this Count’s declaration that it is an unfair and
deceptive act and practice, and a violation of R.C. §1345.02(A}, for a “supplier” {v transmit or
cause to be transmitted to a “consumer” in Ohio:
{2} an cmail message that materially falsifics the header information in the
email message in a manner that is prohibited by Section 1037(a)3} of
CAN-SPPAM; and/or
tb) multiple email messages from a combination of mwure than two ditTerent
domains names where. in registering such domain names. the supphier uses
information Lhiat materially talsilies the wdentily of the aciual registrant of
the domain nanws in a manner thit is prohibited by Section 1037(ap4) of
CAN-SPAM.

PRAYER FOR RELIEF

WHEREFORE. Plaintiff hereby prays for the following relief against Defendants, jointly
and scverally. as to his foregoing clamms:

A. An award of stututory damages agasinst Defendunts in the amwount of three umes
PlaimifT"s aciual damages or $200), whichever is preater, for cach of Defendanis’ acts that
constinnes a violatdon of R.C. $1345.02(A1;

B. An award of Plainutl™s reascnable atlomeys” fees and cosis. as allowed pursuant to

RE 51345005},
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C. Declaratory judgment pursuant to R.C. §1345.09(D)) and R.C. §2?2151ﬁ¢:&n§ H I
Defendams in Plaintift”s favor, as requested hereinabove;

D. A pemmanent injunction pmhibili‘ng Deferddants from transmitung any more cmail
messages to any consumet in Ohto in violation of R.C. §1345.04A). including Plaini{T;

E. Pre- and post-judgment interest on all damages awarded: and

F. All such ather relief fegal and equitable. as permitted by law,

Respecifully submitied,

Kevin E. 1Tumppetys (0U69168)
lawverGcolipfbus.rr.com

545 E. Town Strecl

Columbus. Ohio 43213

(614) 241-3550, 24]-5331 fax

Lisa A, Wafer (0074034,
iwalerigferronlaw . com

Jessica G, Fallon (0079169)
jfallon@ferrontaw.com

FERRON & ASSOCIATES

A Legal Prulessional Assoctation
580 Nonb Fourth Street, Sutte 450
Columbus, Ohio 43215-2125
{614) 228-5225, 228-3235 tux

Attorneys [or Plaintify,
John W. Femron

JURY DEMAND

PlainUfT demands a teiol by jury on 2il claims so inable,

Kelin b7 HW}‘S 1 0069168)
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