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DAVID LINHARDT, NOVEMBER 10, 2 008 

IN THE UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

e360INSIGHT, LLC, an Illinois 

Limited Liability Company, and ) Case No. 

DAVID LINHARDT, an individual, ) 06 C 3958 

Plaintiffs, 

-vs- Honorable 

Charles P. 

Kocoras 

Magistrate 

Judge Brown 

THE SPAMHAUS PROJECT, a company 

limited by guarantee and organized 

under the laws of England, a/k/a 

THE SPAMHAUS PROJECT, LTD., 

Defendant. 

The 30(b)(6) deposition of e360lNSIGHT, 

LCC, by DAVID LINHARDT, called as a witness herein 

for examination, taken pursuant to the Federal Rules 

of Civil Procedure of the United States District 

Courts pertaining to the taking of depositions, 

taken before ROSANNE M. NUZZO, a Notary Public 

within and for the County of Will, State of 

Illinois, and a Certified Shorthand Reporter of 

said state, at the law offices of Jenner & Block, 

Suite 4000, 330 North Wabash, Chicago, Illinois on 

the 10th day of November, A.D. 2008, at 10:29 a.m. 
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1 0 : 2 9 : 0 2 6 
1 0 : 2 9 : 0 2 7 
1 0 : 2 9 : 1 0 8 
1 0 : 2 9 : 1 1 9 
1 0 : 2 9 : 1 1 1 0 
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1 0 : 2 9 : 1 2 1 6 
1 0 : 2 9 : 1 3 1 7 
1 0 : 2 9 : 1 6 1 8 
1 0 : 2 9 : 1 7 1 9 
1 0 : 2 9 : 1 8 2 0 
1 0 : 2 9 : 2 2 2 1 
1 0 : 2 9 : 2 4 2 2 
1 0 : 2 9 : 2 8 2 3 
1 0 : 2 9 : 2 9 2 4 

P a g e 2 

PRESENT: 
SYNERGY LAW GROUP, L.L.C., 
(730 West Randolph Street, Suite 600, 
Chicago, Illinois 60661, 
312-454-0015), by: 
MR. BARTLY J. LOETHEN, 
bart@synergylawgroup.com, 

appeared on behalf of the Plaintiffs; 

JENNER & BLOCK LLP, 
(330 North Wabash Avenue, 
Chicago, Illinois 60611-7603, 
312-222-9350), by: 
MR. DAVID JIMENEZ-EKMAN, 
djimenez-ekman@jenner.com, 
MR. CHAD E. BELL, 
cbell@jenner.com, and 
MS. SHELLEY K. DUFFORD, 
sdufford@jenner.com, 

appeared on behalf of the Defendant. 

REPORTED BY: ROSANNE M. NUZZO, CRR, RPR, 
CSR License No. 84-1388. 

P a g e 3 

(WHEREUPON, certain documents were 
premarked Linhardt 30(b)(6) 
Deposition Exhibits No. 1 and 
No. 2, for identification, as of 
11/10/08.) 

MR. JIMENEZ-EKMAN: All set? Swear the 
witness in. 

(WHEREUPON, the witness was duly 
sworn.) 

THE COURT REPORTER: Thank you. 
DAVID LINHARDT, 

called as a witness herein, having been first duly 
sworn, was examined and testified as follows: 

EXAMINATION 
BY MR. JIMENEZ-EKMAN: 

Q. Can you state your name, please. 
A. David Linhardt. 
Q. And spell your last name for the 

record. 
A. L-i-n-h-a-r-d-t. 
Q. You understand, Mr. Linhardt, that this 

is the Rule 30(b)(6) deposition of e360? 
A. Yes. 
Q. So you're the official representative 

1 0 : 2 9 : 3 2 1 
1 0 : 2 9 : 3 7 2 
1 0 : 2 9 : 3 7 3 
1 0 : 2 9 : 4 0 4 
1 0 : 2 9 : 4 2 5 
1 0 : 2 9 : 4 3 6 
1 0 : 2 9 : 4 8 7 
1 0 : 2 9 : 5 6 8 
1 0 : 2 9 : 5 9 9 
1 0 : 3 0 : 0 1 1 0 
1 0 : 3 0 : 0 1 1 1 
1 0 : 3 0 : 0 8 1 2 
1 0 : 3 0 : 0 9 1 3 
1 0 : 3 0 : 1 6 1 4 
1 0 : 3 0 : 3 7 1 5 
1 0 : 3 0 : 3 9 1 6 
1 0 : 3 0 : 4 2 1 7 
1 0 : 3 0 : 4 4 1 8 
1 0 : 3 0 : 4 6 1 9 
1 0 : 3 0 : 4 7 2 0 
1 0 : 3 0 : 5 0 2 1 
1 0 : 3 0 : 5 4 2 2 
1 0 : 3 0 : 5 6 2 3 
1 0 : 3 0 : 5 7 2 4 

1 0 : 3 0 : 5 9 1 
1 0 : 3 1 : 0 1 2 
1 0 : 3 1 : 0 6 3 
1 0 : 3 1 : 0 8 4 
1 0 : 3 1 : 1 0 5 
1 0 : 3 1 : 1 4 6 
1 0 : 3 1 : 1 6 7 
1 0 : 3 1 : 1 8 8 
1 0 : 3 1 : 2 1 9 
1 0 : 3 1 : 2 4 1 0 
1 0 : 3 1 : 2 5 1 1 
1 0 : 3 1 : 2 5 1 2 
1 0 : 3 1 : 2 6 1 3 
1 0 : 3 1 : 2 8 1 4 
1 0 : 3 1 : 2 9 1 5 
1 0 : 3 1 : 3 0 1 6 
1 0 : 3 1 : 3 1 1 7 
1 0 : 3 1 : 3 2 1 8 
1 0 : 3 1 : 3 5 1 9 
1 0 : 3 1 : 3 8 2 0 
1 0 : 3 1 : 4 0 2 1 
1 0 : 3 1 : 4 3 2 2 
1 0 : 3 1 : 4 7 2 3 
1 0 : 3 1 : 5 0 2 4 

P a g e 4 » 
i 

of e360 for the topics designated in the Notice? « 
A. Yes. 
Q. You're going to be the designee for all j 

of the topics in the Notice? % 

A. Yes. I 

Q. I've marked as Exhibit 1 to this 
deposition the Amended Notice of Deposition. 
I think it's Amended. i 

MR. BELL: Yeah. ' 
MR. JIMENEZ-EKMAN: Yes. \ 

BY MR. JIMENEZ-EKMAN: jjj 
Q. Have you seen Exhibit 1 before? f 
A. Yes. Well, you know, it looks similar : 

to - yes, I've seen this. [ 

MR. JIMENEZ-EKMAN: By the way, Bart, just to -
keep track of the time, can we agree that we went 
on the record at 10:30? 

MR. LOETHEN: Sure. ? 
MR. JIMENEZ-EKMAN: Okay. I don't know if 

there's going to be any issues about that, but ? 
I'll try and remember to state the time when we j 
go on and off the record. » 
BY MR. JIMENEZ-EKMAN: I 

Q. Have you ever been deposed before, sir? j 

P a g e 5 i 
1 

A. I have, on one previous occasion. 
Q. What lawsuit — what was the nature of 

the litigation in which you were deposed? 
A. I was a witness in a wrongful death 

case involving my older sister. f 
Q. How long ago was that? T 
A. The deposition was around February of \ 

this year, 2008. ' 
Q. I assume that had nothing whatsoever to 

do with your business? 
A. That's correct. * 
Q. Okay. ' 
A. I wasn't a party to the suit. I was 

simply a witness. ; 
Q. Were you represented by counsel in that ! 

suit? ! 
A. No. ! 
Q. What is — do you know the name of the 

suit or where it's pending? * 
A. Well, my sister's name, her married j 

name was Jennifer White. I don't know the names f, 
of any of the other parties. 1 

Q. Well, you understand that you're under j 
oath here today, correct? ( 
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1 0 : 3 1 : 5 2 1 
1 0 : 3 1 : 5 2 2 
1 0 : 3 1 : 5 4 3 
1 0 : 3 1 : 5 5 4 
1 0 : 3 1 : 5 6 5 
1 0 : 3 1 : 5 7 6 
1 0 : 3 2 : 0 0 7 
1 0 : 3 2 : 0 2 8 
1 0 : 3 2 : 0 5 9 
1 0 : 3 2 : 0 6 1 0 
1 0 : 3 2 : 0 9 1 1 
1 0 : 3 2 : 1 3 1 2 
1 0 : 3 2 : 1 5 1 3 
1 0 : 3 2 : 1 8 1 4 
1 0 : 3 2 : 1 9 1 5 
1 0 : 3 2 : 2 0 1 6 
1 0 : 3 2 : 2 1 1 7 
1 0 : 3 2 : 2 5 1 8 
1 0 : 3 2 : 2 9 1 9 
1 0 : 3 2 : 3 2 2 0 
1 0 : 3 2 : 3 3 2 1 
1 0 : 3 2 : 3 3 2 2 
1 0 : 3 2 : 3 6 2 3 
1 0 : 3 2 : 3 9 2 4 

1 0 : 3 2 : 4 0 1 
1 0 : 3 2 : 4 0 2 
1 0 : 3 2 : 4 3 3 
1 0 : 3 2 : 4 6 4 
1 0 : 3 2 : 4 8 5 
1 0 : 3 2 : 4 9 6 
1 0 : 3 2 : 5 0 7 
1 0 : 3 2 : 5 1 8 
1 0 : 3 2 : 5 3 9 
1 0 : 3 2 : 5 6 1 0 
1 0 : 3 2 : 5 7 1 1 
1 0 : 3 2 : 5 8 1 2 
1 0 : 3 2 : 5 9 1 3 
1 0 : 3 3 : 0 2 1 4 
1 0 : 3 3 : 0 4 1 5 
1 0 : 3 3 : 0 6 1 6 
1 0 : 3 3 : 0 8 1 7 
1 0 : 3 3 : 1 7 1 8 
1 0 : 3 3 : 2 8 1 9 
1 0 : 3 3 : 3 0 2 0 
1 0 : 3 3 : 3 0 2 1 
1 0 : 3 3 : 3 4 2 2 
1 0 : 3 3 : 3 8 2 3 
1 0 : 3 3 : 3 9 2 4 
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A. Yes. 
Q. You understand that I'm going to ask 

you questions and that you have to answer them 
orally, correct? 

A. Yes. 
Q. You understand that your counsel may 

object; but unless he instructs you not to answer, 
you still have to answer or respond to a question 
subject to the objection? 

A. Yes. 
Q. Are you taking any medication or other 

drugs which may in any way interfere with your 
memory or ability to testify here today? 

A. No, I'm not. 
Q. What did you do to prepare for your 

deposition, sir? 
A. I reread the filing or Answers to 

the Interrogatories and took a look at the 
quantitative analysis that I prepared. 

Q. Anything else? 
A. No. 
Q. Did you meet with your counsel at all? 
A. Yeah. We met a few minutes prior, yes. 
Q. This morning? 

P a g e ' 7 

A. Yes. 
Q. Who attended that meeting? 
A. Bart Loethen and one of his attorneys. 
Q. Do you know who that was? 
A. Shaina. 
Q. Anybody else? 
A. No. 
Q. How long did the meeting last? 
A. Ten minutes. 
Q. Did you review any additional documents 

during the meeting? 
A. No. 
Q. Did you do anything else other than 

what you've described so far to prepare for your 
deposition today? 

A. Well, in addition to the analysis that 
I did several months ago; but today, no. 

Q. e360Insight, LLC is one of the 
Plaintiffs in this matter, correct? 

A. Yes. 
Q. When was e360 incorporated? 
A. March of 2003,1 believe. 
Q. It did not exist before then? 
A. That's correct. 

1 0 : 3 3 : 4 3 1 

1 0 : 3 3 : 4 5 2 
1 0 : 3 3 : 5 2 3 
1 0 : 3 3 : 5 5 4 
1 0 : 3 3 : 5 7 5 
1 0 : 3 3 : 5 7 6 
1 0 : 3 4 : 0 3 7 
1 0 : 3 4 : 0 6 8 
1 0 : 3 4 : 0 6 9 
1 0 : 3 4 : 1 2 1 0 
1 0 : 3 4 : 1 8 1 1 
1 0 : 3 4 : 2 0 1 2 
1 0 : 3 4 : 2 1 1 3 
1 0 : 3 4 : 2 4 1 4 
1 0 : 3 4 : 2 8 1 5 
1 0 : 3 4 : 2 8 1 6 
1 0 : 3 4 : 3 3 1 7 
1 0 : 3 4 : 3 5 1 8 
1 0 : 3 4 : 3 7 1 9 
1 0 : 3 4 : 3 7 2 0 
1 0 : 3 4 : 4 1 2 1 
1 0 : 3 4 : 4 5 2 2 
1 0 : 3 4 : 4 5 2 3 
1 0 : 3 4 : 5 2 2 4 

f 

1 0 : 3 4 : 5 3 1 
1 0 : 3 4 : 5 8 2 
1 0 : 3 4 : 5 8 3 
1 0 : 3 5 : 0 2 4 
1 0 : 3 5 : 0 5 5 
1 0 : 3 5 : 0 6 6 
1 0 : 3 5 : 0 9 7 
1 0 : 3 5 : 1 0 8 
1 0 : 3 5 : 1 1 9 
1 0 : 3 5 : 1 6 1 0 
1 0 : 3 5 : 1 8 1 1 
1 0 : 3 5 : 2 0 1 2 
1 0 : 3 5 : 2 4 1 3 
1 0 : 3 5 : 2 7 1 4 
1 0 : 3 5 : 3 0 1 5 
1 0 : 3 5 : 3 0 1 6 
1 0 : 3 5 : 3 1 1 7 
1 0 : 3 5 : 3 5 1 8 
1 0 : 3 5 : 3 6 1 9 
1 Q : 3 5 : 3 9 2 0 
1 0 : 3 5 : 3 9 2 1 
1 0 : 3 5 : 4 3 2 2 
1 0 : 3 5 : 4 5 2 3 
1 0 : 3 5 : 4 6 2 4 

P a g e 8 k 
8 

Q. Was it a new business when it was | 
incorporated, or did it take over where some other 1 
entity had been operating? • 

A. It was a new business when it was j 
created. J 

Q. So there's no history of any earnings P 
or profit or anything before March of 2003, is S, 
that correct? ^ 

A. That is correct. | 
Q. Does e360 own the shares of any other * 

company? J 
A. No. i 
Q. Who owns the shares of e360? \ 
A. Maverick Direct Marketing Solutions, j 

Inc. 1 
Q. So Maverick Direct Marketing Solutions, 

Inc. is the parent company, and it owns a 
hundred percent of the shares of Maverick — of 
e360? 

A. Yes. e360, LLC is a single member LLC, < 
and its sole member is Maverick Direct Marketing * 
Solutions, Inc. | 

Q. When was Maverick formed? t 

A. I don't know. I don't know exactly. » 

P a g e 9 

It was after e360, and I don't recall the exact 
date. • 

Q. So when e360 was formed, who owned the 5 
shares of e360 at the time of formation? ', 

A. I did. I 
Q. And you subsequently caused them to be } 

transferred to Maverick? , 
A. Yeah. Yes. ; 
Q. Was there any consideration for that, j 

or did you just cause them to be transferred for * 
some kind of administrative reason? 

A. A nominal consideration. It was more ' 
of a legal corporate structure of issue. < 

Q. Has e360 ever owned the shares of any !|» 
other company? 

A. No. 
Q. Okay. So tell me the full name of 

Maverick again. l 

A. Maverick Direct Marketing Solutions, [ 
Inc. 1 

Q. If we refer just to that as "Maverick," j 
will you know what I'm talking about? 

A. Yes. ? 
Q. Okay. So Maverick was formed sometime . 
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1 0 : 3 5 : 4 8 1 
1 0 : 3 5 : 5 1 2 
1 0 : 3 5 : 5 2 3 
1 0 : 3 5 : 5 4 4 
1 0 : 3 5 : 5 7 5 
1 0 : 3 5 : 5 8 6 
1 0 : 3 6 : 0 0 7 
1 0 : 3 6 : 0 1 8 
1 0 : 3 6 : 0 3 9 
1 0 : 3 6 : 0 7 1 0 
1 0 : 3 6 : 0 7 1 1 
1 0 : 3 6 : 1 2 1 2 
1 0 : 3 6 : 1 4 1 3 
1 0 : 3 6 : 1 6 1 4 
1 0 : 3 6 : 1 6 1 5 
1 0 : 3 6 : 1 7 1 6 
1 0 : 3 6 : 1 8 1 7 
1 0 : 3 6 : 1 9 1 8 
1 0 : 3 6 : 2 2 1 9 
1 0 : 3 6 : 2 5 2 0 
1 0 : 3 6 : 2 9 2 1 
1 0 : 3 6 : 3 2 2 2 
1 0 : 3 6 : 3 7 2 3 
1 0 : 3 6 : 3 8 2 4 

1 0 : 3 6 : 3 9 1 
1 0 : 3 6 : 3 9 2 
10 :36 : 42 3 
1 0 : 3 6 : 4 8 4 
1 0 : 3 6 : 5 2 5 
1 0 : 3 6 : 5 4 6 
1 0 : 3 6 : 5 6 7 
1 0 : 3 6 : 5 8 8 
1 0 : 3 7 : 0 0 9 
1 0 : 3 7 : 0 2 1 0 
1 0 : 3 7 : 0 6 1 1 
1 0 : 3 7 : 0 8 1 2 
1 0 : 3 7 : 1 0 1 3 
1 0 : 3 7 : 1 1 1 4 
1 0 : 3 7 : 1 1 1 5 
1 0 : 3 7 : 1 3 1 6 
1 0 : 3 7 : 1 8 1 7 
1 0 : 3 7 : 2 0 1 8 
1 0 : 3 7 : 2 4 1 9 
1 0 : 3 7 : 2 7 2 0 
1 0 : 3 7 : 3 4 2 1 
1 0 : 3 7 : 3 5 2 2 
1 0 : 3 7 : 3 6 2 3 
1 0 : 3 7 : 3 7 2 4 
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between March of 2003 and today? 
A. Right. 
Q. Can you place the year? 
A. I - 1 would guess — I would have to 

guess. I mean, I think it was — 
Q. I don't want you to guess. 
A. Okay. But I don't know for sure, but 

I can get you the official formation date. 
Q. Do you know if it was before or after 

2006? 
A. I believe it was before 2006. Or, no, 

I'm sorry. You know what? I don't — I don't 
know the exact date, to be honest with you. 
I can — 

Q. Okay. 
A. But I can — we can get that to you if 

you need it. 
Q. Does Maverick own any shares or have 

any interest in any other entity besides e360? 
A. Yes. Maverick is a holding company and 

holds - is a single member of several other LLCs. 
Q. What other LLCs or entities does 

Maverick hold? 
MR. LOETHEN: Til object to the relevance. 

P a g e 1 1 

But go ahead. 
BY THE WITNESS: 

A. Bargain Depot Enterprises. 
And then, there are a number of hosting 

companies that are no longer in existence, but 
they did hold - they were members of those 
companies for a time. 
BY MR. JIMENEZ-EKMAN: ,, 

Q. Tell me the names of each and every 
entity in which Maverick has held or now holds any 
interest of any kind. 

MR. LOETHEN: Object, relevance, beyond the 
scope of damages. 

Go ahead. 
BY THE WITNESS: 

A. I'd have to refer to notes to know 
the complete list, but there are the ones 
identified in the Interrogatories, our response to 
that, including Northshore Hosting Company, 
Northgate Internet Services, Rocky Mountain 
Internet Services. 
BY MR. JIMENEZ-EKMAN: 

Q. You said refer to some notes. You 
brought with you a manila folder today? 

1 0 : 3 7 : 3 9 1 
1 0 : 3 7 : 4 2 2 
1 0 : 3 7 : 4 4 3 
1 0 : 3 7 : 4 5 4 
1 0 : 3 7 : 4 6 5 
1 0 : 3 7 : 4 8 6 
1 0 : 3 7 : 5 1 7 
1 0 : 3 7 : 5 4 8 
1 0 : 3 7 : 5 9 9 
1 0 : 3 7 : 5 9 1 0 
1 0 : 3 8 : 0 1 1 1 
1 0 : 3 8 : 0 5 1 2 
1 0 : 3 8 : 0 8 1 3 
1 0 : 3 8 : 1 0 1 4 
1 0 : 3 8 : 1 3 1 5 
1 0 : 3 8 : 1 6 1 6 
1 0 : 3 8 : 1 9 1 7 
1 0 : 3 8 : 2 1 1 8 
1 0 : 3 8 : 2 1 1 9 
1 0 : 3 8 : 2 1 2 0 
1 0 : 3 8 : 2 3 2 1 
1 0 : 3 8 : 2 6 2 2 
1 0 : 3 8 : 2 8 2 3 
1 0 : 3 8 : 2 9 2 4 

10 : 3 8 : 3 0 1 
1 0 : 3 8 : 3 2 2 
10 : 3 8 : 3 4 3 
1 0 : 3 8 : 3 5 4 
1 0 : 3 8 : 3 7 5 
1 0 : 3 8 : 3 9 6 
1 0 : 3 8 : 5 0 7 
1 0 : 3 8 : 5 2 8 
1 0 : 3 8 : 5 4 9 
1 0 : 3 8 : 5 5 1 0 
1 0 : 3 9 : 0 2 1 1 
1 0 : 3 9 : 1 8 1 2 
1 0 : 3 9 : 1 8 1 3 
1 0 : 3 9 : 1 9 1 4 
1 0 : 3 9 : 2 2 1 5 
1 0 : 3 9 : 2 6 1 6 
1 0 : 3 9 : 2 9 1 7 
1 0 : 3 9 : 3 1 1 8 
1 0 : 3 9 : 3 9 1 9 
1 0 : 3 9 : 4 0 2 0 
10 : 3 9 : 4 0 2 1 
1 0 : 3 9 : 4 3 2 2 
1 0 : 3 9 : 4 6 2 3 
1 0 : 3 9 : 5 5 2 4 

P a g e 12 ? 

A. Yeah, just a printout of our most 1 
recent filing. j 

Q. Are there handwritten notes on it that [ 
you've made? 

A. No. 1 
Q. So you've said Northshore, Northgate 

and Rocky Mountain. Those were all entities in { 
which, at one point or another, Maverick held an « 
interest? | 

A. Correct. } 
Q. Does Maverick now or has Maverick ever | 

held any interest in any other entity? j 
A. Td have to - I'd have to check. 

There are several hosting companies that were set ; 
up under the Maverick structure. » 

Q. Would your Answers to our * 
Interrogatories refresh your recollection? \ 

A. Yes. 
Q. Okay. j 
A. I believe that's the correct listing. ' 
Q. I actually have a set, so we will use I 

that one instead of your personal set here. j 
A. Sure. 
Q. I'm showing you, sir, what's been 

P a g e 13 t 

marked as Exhibit 2 to this deposition. Have you 
seen Exhibit 2 before? 

A. I have. * 
Q. Well, I noticed that you only looked at j 

the front. Take a second to look through it to |j 
make sure it's what you've got in mind. j 

You don't - it's up to you whether to 
look at every page. I just wanted for you to have » 
the opportunity to look at it. } 

(Short pause.) 
BY THE WITNESS: * 

A. Yes, I've seen this before. • 
BY JIMENEZ-EKMAN: ! 

Q. Is Exhibit 2 a true and correct copy \ 
of "Plaintiff e360Insight LLC's Supplemental \ 
Amended Responses to Defendant's First Set of i 
Interrogatories" served on or about \ 
September 10th, 2008 - actually, September 12th, \ 
2008? -f 

A. I believe that it is, yes. « 
Q. And if you look at page — well, it's 

an unnumbered page between pages 38 and 39 of 
Exhibit 2. Is that your signature there? 

A. Yes. 
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1 0 : 3 9 : 5 6 1 
1 0 : 3 9 : 5 8 2 
1 0 : 4 0 : 0 2 3 
1 0 : 4 0 : 0 4 4 
1 0 : 4 0 : 0 4 5 
1 0 : 4 0 : 0 5 6 
1 0 : 4 0 : 0 6 7 
1 0 : 4 0 : 1 0 8 
1 0 : 4 0 : 1 2 9 
1 0 : 4 0 : 1 5 1 0 
1 0 : 4 0 : 1 5 1 1 
1 0 : 4 0 : 1 8 1 2 
1 0 : 4 0 : 2 1 1 3 
1 0 : 4 0 : 2 3 1 4 
1 0 : 4 0 : 2 5 1 5 
1 0 : 4 0 : 2 6 1 6 
1 0 : 4 0 : 2 8 1 7 
1 0 : 4 0 : 3 2 1 8 
1 0 : 4 0 : 3 2 1 9 

1 0 : 4 0 : 3 6 2 0 
1 0 : 4 0 : 3 9 2 1 
1 0 : 4 0 : 4 4 2 2 
1 0 : 4 0 : 4 7 2 3 
1 0 : 4 0 : 4 9 2 4 

1 0 : 4 0 : 5 0 1 
1 0 : 4 0 : 5 5 2 
1 0 : 4 0 : 5 8 3 
1 0 : 4 1 : 0 1 4 
1 0 : 4 1 : 0 2 5 
1 0 : 4 1 : 0 3 6 
1 0 : 4 1 : 0 3 7 
1 0 : 4 1 : 0 5 8 
1 0 : 4 1 : 0 8 9 
1 0 : 4 1 : 1 1 1 0 
1 0 : 4 1 : 1 8 1 1 
1 0 : 4 1 : 2 2 1 2 
1 0 : 4 1 : 2 7 1 3 
1 0 : 4 1 : 3 3 1 4 
1 0 : 4 1 : 3 5 1 5 
1 0 : 4 1 : 3 9 1 6 
1 0 : 4 1 : 4 2 1 7 
1 0 : 4 1 : 4 4 1 8 
1 0 : 4 1 : 4 7 1 9 
1 0 : 4 1 : 5 0 2 0 
1 0 : 4 1 : 5 2 2 1 
1 0 : 4 1 : 5 3 2 2 
1 0 : 4 1 : 5 4 2 3 
1 0 : 4 1 : 5 5 2 4 

P a g e 1 4 

Q. Did you review Exhibit 2 before it was 
served on Defendant's counsel in this case? 

A. Is this entire document (indicating) 
Exhibit 2? 

Q. Yes. 
A. Yes, I did. 
Q. And is everything — or was everything 

at the time that it was served — true and 
accurate? 

A. Yes. 
Q. You testified that you reviewed it in 

advance of your deposition. Did you notice 
anything in that subsequent review that was 
inaccurate in any way? 

A. I did not. 
Q. So as far as you are concerned, sitting 

here today, Exhibit 2 is true and accurate? 
A. Yes. 
Q. Now, you said you wanted to look at 

Exhibit 2 to refresh your recollection about any 
entities in which Maverick has or now holds an 
interest. Did you have a chance to look at 
Exhibit 2 for that purpose? ,< - ,, 

A. I did. 

P a g e 15 

Q. Did you see any other entities in which 
Maverick has or now holds an interest? 

MR. LOETHEN: I'll renew the relevance 
objection. 

Go ahead. 
BY THE WITNESS: 

A. The answer to No. 1 looks like a 
complete list of those companies, some of which 
I neglected to mention; for example, Shawnee, 
Seminole, Bay City, Ravinia, Discount Accessories. 

But the answer to No. 1 is the complete 
list of any entities that Maverick held an 
interest in, in addition to e360Insight. 
BY MR. JIMENEZ-EKMAN: 

Q. Are the entities listed in 
Interrogatory No. 1, which is Exhibit 2, are any 
or all of them still operating? 

A. No. None are still operating. 
Q. So they're all — well, are their 

registrations current? Do they still exist as 
entities? 

A. I don't -
MR. LOETHEN: I'm going to object to 

relevance. 

^ 

1 0 : 4 1 : 5 5 1 
1 0 : 4 1 : 5 6 2 
1 0 : 4 1 : 5 7 3 
1 0 : 4 1 : 5 8 4 
1 0 : 4 1 : 5 9 5 
1 0 : 4 2 : 0 1 6 
1 0 : 4 2 : 0 6 7 
1 0 : 4 2 :07 8 
1 0 : 4 2 : 0 7 9 
1 0 : 4 2 : 0 9 1 0 
1 0 : 4 2 : 1 1 1 1 
1 0 : 4 2 : 1 1 1 2 
1 0 : 4 2 : 1 3 1 3 
1 0 : 4 2 : 1 4 1 4 
1 0 : 4 2 : 1 4 1 5 
1 0 : 4 2 : 1 5 1 6 
1 0 : 4 2 : 1 9 1 7 
1 0 : 4 2 : 2 2 1 8 
1 0 : 4 2 : 2 4 1 9 

1 0 : 4 2 : 2 5 2 0 
1 0 : 4 2 : 2 5 2 1 
1 0 : 4 2 : 2 6 2 2 
1 0 : 4 2 : 2 7 2 3 

24 

1 0 : 4 2 : 2 8 1 
1 0 : 4 2 : 2 8 2 
10 : 4 2 : 3 1 3 
1 0 : 4 2 : 3 5 4 
1 0 : 4 2 : 3 6 5 
1 0 : 4 2 : 3 9 6 
1 0 : 4 2 : 4 1 7 
1 0 : 4 2 : 4 4 8 
1 0 : 4 2 : 4 6 9 
1 0 : 4 2 : 4 7 1 0 
1 0 : 4 2 : 4 8 1 1 
1 0 : 4 2 : 5 0 1 2 
1 0 : 4 2 : 5 4 1 3 
1 0 : 4 2 : 5 5 1 4 
1 0 : 4 3 : 0 3 1 5 
1 0 : 4 3 : 0 6 1 6 
1 0 : 4 3 : 0 6 1 7 
1 0 : 4 3 : 0 8 1 8 
1 0 : 4 3 : 1 0 1 9 
1 0 : 4 3 : 1 2 2 0 
1 0 : 4 3 : 1 4 2 1 
1 0 : 4 3 : 1 7 2 2 
1 0 : 4 3 : 2 0 2 3 
1 0 : 4 3 : 2 4 2 4 

P a g e 16 

Go ahead. t 
BY THE WITNESS: 

A. I don't know. I don't know for sure. i 
BY MR. JIMENEZ-EKMAN: f 

Q. Did Maverick hold all of the interests j 
in all of the entities listed in Interrogatory i 
No. 1? 

A. Yes. | 
MR. LOETHEN: Objection, relevance. 
THE WITNESS: Do you still want me to answer? ) 
MR. LOETHEN: Yeah. ' 

BY THE WITNESS: 
A. Yes. Maverick was the sole member of * 

each. < 
BY MR. JIMENEZ-EKMAN: ! 

Q. Has Maverick ever conveyed any interest 
in any of the entities listed in Interrogatory > 
No. 1 to anyone else? 

MR. LOETHEN: Object, relevance * 
Go ahead. ) 

BY THE WITNESS: "' 
A. I'm not sure I understand your '* 

question. 

P a g e 17 

BY MR. JIMENEZ-EKMAN: j 
Q. Did anybody besides Maverick at any * 

time hold any interest in the entities listed in | 
Interrogatory No. 1? " 

A. No. » 
Q. Who owns Maverick? \ 
A. I do. j 
Q. And have you held - are you the sole "' 

owner of Maverick? « 
A. I am. 
Q. Have you held the shares or interests 

in Maverick for the entire time that Maverick has , 
been in existence? j 

A. Yes. ! 
Q. Does e360 operate today? P 
A. No. 1 
Q. Does Maverick operate today? ' 
A. Not as an operating entity. ! 
Q. So it -
A. It exists, I believe, and so does e360, 

but not as ~ they're not operating. 
Q. When did e360 stop operating? J 
A. The first or second week of 2008. * 
Q. Why did e360 stop operating? 

5 (Pages 14 t o 17) 
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5010 

5411 

0112 
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0514 

0715 

0816 

0917 

1918 

2019 

2320 

2521 

2722 

3023 

3224 

36 1 

40 2 
40 3 

42 4 

44 5 

:45 6 

.54 7 
-.56 8 

:58 9 
:5810 

:0011 

:0112 

:0113 

:0314 

:0515 

:0616 

:0717 

:0818 
:1119 

:1320 

:1521 

:1722 

:1823 
24 

^ 
•s>** 

c 4$ 

P a g e 24 

1 0 : 4 8 
1 0 : 4 8 
1 0 : 4 8 
1 0 : 4 8 
1 0 : 4 8 
1 0 : 4 8 
1 0 : 4 8 
1 0 : 4 8 
1 0 : 4 8 
1 0 : 4 8 
1 0 : 4 8 
1 0 : 4 9 
1 0 : 4 9 
1 0 : 4 9 
1 0 : 4 9 
1 0 : 4 9 
1 0 : 4 9 
1 0 : 4 9 
1 Q : 4 9 
l u : 4 9 
1 0 : 4 9 
1 0 : 4 9 
1 0 : 4 9 
1 0 : 4 9 

: 1 8 1 
: 1 8 2 
: 2 2 3 
: 2 2 4 
: 2 4 5 
: 2 9 6 
: 3 6 7 
: 3 9 8 
: 4 2 9 
: 5 1 1 0 
: 5 3 1 1 
: 0 9 1 2 
: 1 2 1 3 
: 1 2 1 4 
: 1 3 1 5 
: 2 0 1 6 
: 2 1 1 7 
: 2 4 1 8 
: 3 3 1 9 
: 3 5 2 0 
: 3 6 2 1 
: 3 8 2 2 

: 4 0 2 3 

: 4 5 2 4 

REDACTED 

Q. Did e360 have any employees besides you 
at any time? 

A. Yes. 
How many employees did e360 have? 
I think approximately eight. 
Can you tell me who they were. 
Well, actually, strike that. That's 

not correct. The employees were employed by 
Maverick. 

Q. So e360 — I'm sorry. Go ahead. 
A. e360 at one point, I was the employee. 

I was, I believe, the only employee. And then, 
when we started to hire additional employees, they 

Q. 
A. 

Q. 
A. 

10 

10 
10 

10 

10 

10 

10 
10 

10 

10 

10 

10 

10 
10 

10 

10 
10 

10 
10 

10 

10 

10 

10 

10 

49 

49 
49 

49 

49 

49 

49 

50 

50 

50 

50 

50 
50 

50 

50 
50 

50 

:50 
:50 

:50 

:50 

:51 

:51 

:51 

47 1 

52 2 
55 3 

56 4 

56 5 

58 6 

58 7 
04 8 

13 9 

2810 

3511 
3712 

3813 
3914 

4215 
:4316 

.4617 

:5118 

:5319 

:5620 

:5921 

:0122 

:0323 

:0524 

P a g e 2 5 

were hired by Maverick. 
Q. So at some point, Maverick had 

approximately seven employees? 
A. Correct. 
Q. Does it have any employees today? 
A. No. 
Q. And who were those employees? 
A. Ted Yang, David Rhodes, Scott Soeng — 

I believe it's S-o-e-n-g - Kim Flatley, Sean 
Kennelly, and Joe Woit, but it's spelled W-o-i-t. 

How many is that did I give you? Did 
I get the number right? 

Q. That's six so far. 
A. Okay. Then I'd like to restate that 

there were seven employees. 
Q. Okay. 
A. We had contractors as well, so... 
Q. And when you say you had contractors, 

you had folks providing personal services to 
Maverick under contract? Is that what you mean? 

A. Well, more business — contracted 
businesses, but... 

Q. So not individuals? 
A. Right. I was just thinking of the 

7 (Pages 22 t o 25) 
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1 0 : 5 1 : 0 8 1 
1 0 : 5 1 : 1 0 2 
1 0 : 5 1 : 1 1 3 
1 0 : 5 1 : 1 4 4 
1 0 : 5 1 : 1 6 5 
1 0 : 5 1 : 1 7 6 
1 0 : 5 1 : 1 8 7 
1 0 : 5 1 : 2 3 8 
1 0 : 5 1 : 2 6 9 
1 0 : 5 1 : 2 7 1 0 
1 0 : 5 1 : 2 7 1 1 
1 0 : 5 1 : 2 9 1 2 
1 0 : 5 1 : 4 9 1 3 
1 0 : 5 1 : 5 5 1 4 
1 0 : 5 2 : 0 0 1 5 
1 0 : 5 2 : 0 6 1 6 
1 0 : 5 2 : 0 7 1 7 
1 0 : 5 2 : 1 0 1 8 
1 0 : 5 2 : 1 2 1 9 
1 0 : 5 2 : 1 3 2 0 
1 0 : 5 2 : 4 9 2 1 
1 0 : 5 2 : 5 2 2 2 
1 0 : 5 3 : 0 0 2 3 
1 0 : 5 3 : 0 2 2 4 

1 0 : 5 3 : 0 3 1 
1 0 : 5 3 : 0 5 2 
1 0 : 5 3 : 1 0 3 
1 0 : 5 3 : 1 6 4 
1 0 : 5 3 : 2 0 5 
1 0 : 5 3 : 2 1 6 
1 0 : 5 3 : 5 5 7 
1 0 : 5 4 : 0 1 8 
1 0 : 5 4 : 0 7 9 
1 0 : 5 4 : 0 9 1 0 
1 0 : 5 4 : 1 1 1 1 
1 0 : 5 4 : 1 2 1 2 
1 0 : 5 4 : 1 4 1 3 
1 0 : 5 4 : 1 6 1 4 
1 0 : 5 4 : 1 7 1 5 
1 0 : 5 4 : 1 8 1 6 
1 0 : 5 4 : 2 3 1 7 
1 0 : 5 4 : 2 3 1 8 
1 0 : 5 4 : 2 8 1 9 
1 0 : 5 4 : 3 4 2 0 
1 0 : 5 4 : 3 9 2 1 
1 0 : 5 4 : 4 0 2 2 
1 0 : 5 4 : 4 1 2 3 
1 0 : 5 4 : 4 6 2 4 

P a g e 26 

number of bodies that were in the place, but 
I guess I was off by one. 

Q. Did it maintain — did e360,1 should 
say, maintain physical offices somewhere? 

A. Yes. 
Q. Where were those located? 
A. 600 Northgate Parkway, Suite A in 

Wheeling, Illinois. 
Q. And did those close down — 
A. Yes. 
Q. - i n January of 2008? 
A. Yes. 

REDACTED 

j 

Q. During the time that e360 was in 
operation, did you spend your working hours on the 
affairs of e360 and Maverick? 

A. Yes. 

P a g e 27 

Q. Did you have any other employment? 
A. No. 
Q. So from 2003 up through January of 

2008, that was how you spent your working time? 
A. Correct. 
Q. Okay. The entities listed in 

Interrogatory No. 1 of Exhibit 2, did they also 
maintain offices at the same physical place that 
e360 had its offices? 

MR. LOETHEN: Object, relevance. 
Go ahead. 

BY THE WITNESS: 
A. Yes, in their — yes. 

BY MR. JIMENEZ-EKMAN: 
Q. Were the records of these entities kept 

at the same physical address as e360's records? 
A. They were. 
Q. Do any of these entities listed in 

Interrogatory No. 1 of Exhibit 2 have any records 
that were not searched in response to Spamhaus's 
document request? 

A. No. 
Q. So Spamhaus' ~ I'm sorry - e360's 

production in this case includes any records that 

1 0 : 5 4 : 4 8 1 
1 0 : 5 4 : 5 1 2 
1 0 : 5 4 : 5 5 3 

1 0 : 5 4 : 5 5 4 
1 0 : 5 5 : 0 5 5 
1 0 : 5 5 : 0 8 6 
1 0 : 5 5 : 1 0 7 
1 0 : 5 5 : 1 4 8 
1 0 : 5 5 : 1 7 9 
1 0 : 5 5 : 2 0 1 0 
1 0 : 5 5 : 2 3 1 1 
1 0 : 5 5 : 2 7 1 2 
1 0 : 5 5 : 3 0 1 3 
1 0 : 5 5 : 3 3 1 4 
1 0 : 5 5 : 3 5 1 5 
1 0 : 5 5 : 3 6 1 6 
1 0 : 5 5 : 3 8 1 7 
1 0 : 5 5 : 4 6 1 8 
1 0 : 5 5 : 5 4 1 9 
1 0 : 5 5 : 5 6 2 0 
1 0 : 5 6 : 0 0 2 1 
1 0 : 5 6 : 0 3 2 2 
1 0 : 5 6 : 0 3 2 3 
1 0 : 5 6 : 1 1 2 4 

1 0 : 5 6 : 1 5 1 
1 0 : 5 6 : 1 6 2 
1 0 : 5 6 : 2 1 3 
1 0 : 5 6 : 2 4 4 
1 0 : 5 6 : 2 7 5 
1 0 : 5 6 : 3 1 6 
1 0 : 5 6 : 3 5 7 
1 0 : 5 6 : 4 0 8 
1 0 : 5 6 : 4 4 9 
1 0 : 5 6 : 4 5 1 0 
1 0 : 5 6 : 4 8 1 1 
1 0 : 5 6 : 5 0 1 2 
1 0 : 5 6 : 5 2 1 3 
1 0 : 5 6 : 5 3 1 4 
1 0 : 5 6 : 5 5 1 5 
1 0 : 5 6 : 5 5 1 6 
1 0 : 5 6 : 5 7 1 7 
1 0 : 5 6 : 5 9 1 8 
1 0 : 5 7 : 0 3 1 9 
1 0 : 5 7 : 0 7 2 0 
1 0 : 5 7 : 0 8 2 1 
1 0 : 5 7 : 1 0 2 2 
1 0 : 5 7 : 1 4 2 3 
1 0 : 5 7 : 1 7 2 4 

P a g e 28 
3 

may have been responsive from any of the entities i 
listed in Interrogatory No. 1 in Exhibit 2, is 
that correct? 

A. That is correct, yes. 
Q. If you look at Exhibit 1, there's a \ 

number of topics on there that we've designated. % 
The first topic is, quote: | 

"e360's revenue for the past five 
years, including, but not limited to, ^ 
any change in revenue occurring after \ 

December 1st, 2003, and including, but not 
limited to, all methods of recording and 
tracking that revenue." 

Did I read that correctly? i 
A. I believe you did, yes. i 
Q. Now, if you look at Exhibit 2, your 

Interrogatory Responses, and if you turn to your * 
response to No. 4. 1 

A. Yes. | 
Q. You've provided a sworn Answer there, i 

As you sit here today, that Answer is still \ 
correct? l 

A. It is. , 
Q. How did e360 track and generate its — 

P a g e 29 

I'll start again. 
How did e360 track its revenues and 

generate the data contained in Interrogatory ! 
Response No. 4? j 

A. Well, we had a bookkeeping system that * 
would track revenues earned and receivables and | 
payables, and that system was used to generate the 
figures here. • 

Q. What kind of bookkeeping system was it? , 
Was it a commercial software package? d 

A. QuickBooks. 
Q. Who operated that system? * 
A. I did. 
Q. Did anybody else have access to the "~ 

system? > 
A. No. 
Q. Have you produced the underlying "• 

QuickBooks data that supports the answer to * 
Interrogatory No. 4? 

A. We provided income statements and f 
balance sheets, yes. 'f 

Q. Okay. Those were generated — paper 
income statements and balance sheets generated by » 
QuickBooks? j 

8 (Pages 2 6 t o 29) 

ESQUIRE DEPOSITION;SERVICES - CHICAGO 
3 1 2 . 7 8 2 . 8 0 8 7 8 0 0 . 7 ^ 0 8 . 8 0 8 7 FAX 3 1 2 . 7 0 4 . 4 9 5 0 

47d2f08f-5aa9-453c-aaa9-09639cd9b9ce 

Case 1:06-cv-03958     Document 181-4      Filed 12/09/2008     Page 9 of 42



DAVID LINHARDT, u NOVEMBER 10, 2008 
P a g e 30 

1 0 : 5 7 : 1 8 1 A. Correct. 
1 0 : 5 7 : 1 9 2 Q. Have you produced the underlying 
1 0 : 5 7 : 2 0 3 electronic data? 
1 0 : 5 7 : 2 1 4 A. You mean the data files themselves? 
1 0 : 5 7 : 2 3 5 Q. Yes. 
1 0 : 5 7 : 2 4 6 A. I don't believe so, no. 
1 0 : 5 7 : 3 2 7 Q. How was the revenue data listed in 
1 0 : 5 7 : 3 5 8 Interrogatory No. 4, how was the revenue shown 
1 0 : 5 7 : 3 9 9 generated? 
1 0 : 5 7 : 4 1 1 0 A. Primarily, through e-mail marketing. 
1 0 : 5 7 : 4 8 1 1 Q. What do you mean by that? 
1 0 : 5 7 : 5 1 1 2 A. Well, we would contract with companies 
1 0 : 5 7 : 5 5 1 3 who were looking to promote their products and 
1 0 : 5 7 : 5 7 1 4 services. They would pay us to take their 
1 0 : 5 8 : 0 3 1 5 content, their advertising content, assemble an 
1 0 : 5 8 : 0 6 1 6 e-mail message, and send that message to members 
1 0 : 5 8 : 1 0 1 7 of our opt-in database. And for that service, 
1 0 : 5 8 : 1 7 1 8 they would pay a fee. 
1 0 : 5 8 : 2 0 1 9 MR. JIMENEZ-EKMAN: Can I have that back, 
1 0 : 5 8 : 2 0 2 0 please. 
1 0 : 5 8 : 3 8 2 1 (WHEREUPON, the record was read-by" 
1 0 : 5 8 : 4 2 2 2 the reporter as requested.) 
1 0 : 5 8 : 4 2 2 3 BY MR. JIMENEZ-EKMAN: 
1 0 : 5 8 : 4 8 2 4 Q. You said that customers of e360 would 
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sure the links are working and that the message is 
configured properly. 

Q. And then you would actually transmit 
the e-mails? 

A. Well, yes, either through our system or 
through a third-party system. 

Q. When you say through your system, what 
system are we talking about? 

A. We license some Strong- — software 
from a company called StrongMail. And we 
purchased some servers and installed the software 
on that server, and that — that's what I mean 
when I refer to "our system." 

Q. How would you determine whether you 
sent it out on your system or on some third 
party's system? 

A. When the company first started in 2003, 
we used vendors, outside — third-party companies 
that would deploy the messages. 

And then, we started experimenting, 
really, in 2005 with an internal system and then 
finally started implementing an internal system in 
2006. And there was some overlap in time between 
the time we were using vendors and using our own. 
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provide their own content, is that correct? 
A. That is correct. 
Q. When you say "content," what do you 

mean by that? 
A. I mean the body of the e-mail 

advertisement. 
Q. So whatever appeared in the e-mail was 

provided by a customer or client of e360? 
A. That's correct. 
Q. Did e360 ever generate the body of any 

e-mails? 
A. No. 
Q. You then said that you would assemble 

e-mails, correct? 
A. Yes. 
Q. What do you mean by that? 
A. Well, we would take the content and put 

it into an e-mail campaign management system that 
was either, you know, our system or an outsourced 
system; and we would test the message and schedule 
it for deployment. 

Q. When you say "test the message," what 
do you mean? 

A. Send a test message to yourself to make 
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We eventually became self-sufficient in that 
regard and stopped using vendors. 

Q. So you were able to essentially 
assemble and transmit the e-mails, and the only 
outside source that — or resource that you needed 
was an IP address of some kind? 

A. There's more to it than that. 
Q. What more is there to it than that? 
A. Just — can I ask a clarifying 

question? 
Q. Sure. 
A. Are you referring to our internal 

system? 
Q. Well, you talked about a transition 

from your internal system to — I'm sorry ~ from 
using the outside vendors to your internal system. 

And when you got to the point where you 
had your internal system, I'm just trying to 
figure out what, if anything, you needed from 
anybody else to complete the transaction process 
that you described. 

A. Okay. I understand. 
Several things. We needed hardware, 

servers that were, you know, Linux servers, but 
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hardware that we purchase from Dell. We needed 
software that we purchased from StrongMail. 

We needed a data center facility, a 
place to house the hardware. We needed bandwidth, 
Internet connectivity. We needed IP addresses 
that were provided, mostly, from Internet service 
providers and domain names. 

We also needed database software that 
we used from MySQL, and we needed laptops that our 
employees would use to connect to the system. 

Q. So you were able to obtain most of 
those things; and when ~ ultimately, when you had 
obtained most of those things, the only things you 
needed on an ongoing basis was bandwidth and IP 
addresses, correct? 

A. Well, they all were required to operate 
the business, so I'm not sure I understand your 
question. 

Q. Well, once you buy a laptop or once you 
buy the software, you own it, right? 

A. Yes. 
Q. On an ongoing basis, what did you need, 

if anything, from third parties once you brought 
that hosting function in-house? 
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A. We needed continuous bandwidth service, 
IP addresses, domains; also, the data. We needed 
opt-in lists. 

Q. Now, that's a good point. e360 did not 
generate its own opt-in lists, correct? 

A. In part, it did, yes. 
Q. Okay. Well, tell me the source of 

e360's opt-in lists. 
A. There are - there's several providers 

that have been listed in the materials submitted 
so far. I don't recall every one, but there were 
several. 

Q. Do you recall any of them? 
A. ChoicePoint. 
Q. Are the providers listed in Exhibit 2, 

the Interrogatories? 
A. I'm not sure. I'm not sure. They were 

provided as a list of suppliers. I'm not sure if 
they are called out here or not. I'd have to look 
through the whole thing. 

Q. You said that e360 did generate some of 
its own opt-in lists? 

A. Correct. 
Q. How did it do that? 
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A. Through search marketing, buying ads on 
Google, Yahoo, and other affiliates. -

Q. What would you advertise — ! 
A. And let me clarify that. ( 
Q. Go ahead. 
A. I'm sorry. \ 

e360 did not generate its own opt-in f 

lists, but Bargain Depot Enterprises did, and 
I apologize for not making that more clear. But * 
Bargain Depot was one of these other companies 
owned by Maverick. j 

Q. Okay. | 
A. And they would generate opt-ins for ; 

Web sites that they owned and operated and did 
that through search advertising, affiliate 
marketing. ; 

They would also send e-mails on 
occasion to the third-party lists, asking the 
consumer for explicit permission to opt into the ; 
Bargain Depot program. ; 

So there were several mechanisms used 
to obtain permission and consent from consumers to 
send e-mail messages to them. 

MR. JIMENEZ-EKMAN: Can I have that one back, 
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please. 1 
(WHEREUPON, the record was read by « 
the reporter as requested.) 

BY MR. JIMENEZ-EKMAN: 
Q. So the activities that you've described 

that generated these opt-in lists, they were all 
undertaken by Bargain Depot? 

A. Yes. 
Q. And Bargain Depot was not owned by 

e3 60, correct? We've established that? ; 
A. That's correct. They were owned by the 

same parent, Maverick. 
Q. You mentioned three different ways that 

the opt-in lists were generated; one, through 
search advertising. Can you explain what that is. 

A. Yes. For example, Google has a product 
called AdSense, and it allows any third party to 
run ads on the Google search pages. Those ads 
show up in the "Sponsored Links" section of most 
Google searches. They provide a system for - or 
they did provide a system for e360 to set up 
advertising messages and allow those ad messages 
to be displayed on Google search pages. 

And when a customer was interested in 
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that message, they would click on the link. They 
would be redirected to a Bargain Depot Web site 
and would fill in information or purchase products 
or whatever was called for in that campaign. 

Q. So Bargain Depot — did Bargain Depot 
actually offer products for sale? 

A. Yes. 
Q. So although Bargain Depot was owned by 

Maverick, it was similar in position to a customer 
ofe360? 

A. Yes. 
Q. Okay. By the way, did e360 give 

anything of value to Bargain Depot in exchange for 
the opt-in lists that Bargain Depot generated? 

A. Well, e360 would execute the e-mail 
campaigns. They owned the e-mail infrastructure 
for sending messages. I'm not sure if that's what 
you meant. 

Q. Well, I guess I'm a little puzzled. 
We got down this path because you said that e360 
did, in fact, generate some of its own opt-in 
lists. 

Now, you've explained that it was 
actually Bargain Depot who did that, correct? 
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A. Right, because e360,1 mean, the way 
that - and just to clarify, I'm using the 
"sender" definition as used in CAN-SPAM so — 
which basically says the sender of an e-mail is 
the person that's promoting the product or 
service; essentially, the ad, you know, whoever's 
products and services come from the ad. 

e360 is a marketing company so e360 
never used e-mail to promote its services. It 
only - it would do so on behalf of its clients. 
One of those clients was Bargain Depot. 

Q. One of the things that e360 offered its 
clients was this use of the opt-in list, correct? 

A. Yes, indirectly, yes. 
Q. All right. Because e360 — 
A. Access to it, sure. 
Q. Access to it. You would run a campaign 

using the opt-in lists, correct? 
A. That's correct. 
Q. Okay. So you said that e360 purchased 

the option list from some providers - the opt-in 
list from some providers, correct? 

A. It was more of a license, restricted 
license of use. 
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Q. For example, ChoicePoint provided that? 
A. Yes. | 
Q. Okay. « 
A. So it wasn't a purchase. It was a t 

license, but essentially - I 
Q. Purchased the right to use it? 
A. Correct. * 
Q. Okay. And Bargain Depot was in the i 

position of an opt-in list provider as to e360, j 
correct? 

A. Yeah. I mean, they — they would serve 
a dual role in those terms. They would generate i 
opt-ins themselves that they would use for their | 
own purposes. They would license data to e360 J 
business so that third parties could use those | 
records. Bargain Depot would also use portions of * 
the third-party list to acquire new customers that 
they haven't obtained. 

Q. And my question is: You said that 
Bargain Depot would license portions of its list 
toe360. Did e360 give anything of value in 
exchange for that license? 1 

A. That's a good question. Anything of > 
value? Yes. They would provide marketing 
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services. 
Q. So, in other words, the marketing t 

services that e360 provided to Bargain Depot, 
there was no express charge for that? » 

A. Not really, no. 1 
Q. So the idea was, they were both owned 

by the same parent entity; and Bargain Depot gave 
its opt-in list or licensed its opt-in list to 
e360 and, in exchange, e360 would do the marketing j 
that you've described? 

i 
A. That's correct. i 

<* Q. You said that Bargain Depot also 
engaged in affiliate marketing? 

A. Um-hum. 
Q. Can you explain what that means, 

please. 
I'm sorry. By the way, you have to 

answer "yes" or "no" for the court reporter. i 
A. Yes. l 

Q. Can you explain, please, what that ': 
means. 

A. Sure. Affiliate marketing is a — j 
well, there's several forms, but the one that i 
Bargain Depot would engage in is, they would » 
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develop advertising content similar to what 
Bargain Depot would do with e360, where they would 
provide content for — you know, ad content for 
e-mail. Bargain Depot would provide that content 
to some other third parties who also had 
Web sites, opt-in lists, a variety of different 
ways to reach an audience. And they — those ' 
third parties would run advertising for Bargain 
Depot in exchange for fees. 

Q. And that would generate additional 
opt-in lists? 

A. Opt-in lists and revenue, yes. 
Q. And revenue. How would it generate 

additional revenue for Bargain Depot? 
A. Bargain Depot was an e-commerce 

company. They would sell products ~ or they sold 
products, I should say, and that's how they would 
generate revenue. 

Q. You also mentioned that Bargain Depot 
sometimes used third-party lists to — and could 
you explain what you meant by that. 

A. Sure. They would use lists that e360 
had acquired. So via e360, by nature of using 
their e-mail services, Bargain Depot would be, you 
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know, indirectly using the third-party lists that 
e360 had obtained. 

Q. In that process, Bargain Depot would. 
attempt to get people who already appeared on the 
third-party list to opt into Bargain Depot's own 
list? 

A. Correct. 
Q. So those were the three ways that 

Bargain Depot generated these opt-in lists? 
A. That's right. 
Q. Other than the opt-in lists generated 

by Bargain Depot, e360 did not generate any of its 
own opt-in lists, correct? 

A. Correct. e360 didn't own any Web sites 
that - that were used to directly originate 
sign-ups from anyone. 

Q. Going back to the revenue data that is 
in the Answer to Interrogatory No. 4 of Exhibit 2, 
has that data ever been audited in any way? 

A. It has not. 
Q. Did ~ 
A. However — I wouldn't say "audited," 

but we — I did employ an accountant that would 
review the numbers and prepare tax filings. 
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1 1 : 1 7 : 1 4 1 7 
1 1 : 1 7 : 2 4 1 8 
1 1 : 1 7 : 2 6 1 9 
1 1 : 1 7 : 2 9 2 0 
1 1 : 1 7 : 3 0 2 1 
1 1 : 1 7 : 3 3 2 2 
1 1 : 1 7 : 3 6 2 3 
1 1 : 1 7 : 3 9 2 4 
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Q. So e360 has filed tax returns for 
2003 through 2008? 

A. Actually, Maverick, because it's a — t 
all of the LLCs were a single member. Maverick ' 
was the only company required to file, according jj 
to the Tax Code, from the time it was formed. So i 
e360 basically was a non- — a disregarded - it ' 
was a disregarded entity from the IRS's ' 
standpoint -

Q. Right. 
A. — when it came to filings. 
Q. Have you produced Maverick's tax i 

returns in this litigation? i 
A. I don't think we've produced tax 

returns, but, you know, the returns for e360 and j 
Maverick are synonymous. * 

Q. Right. No, I understand that -
A. Yeah, okay. ;> 
Q. — based on your last answer. 
A. Yeah. 
Q. Have you produced any tax returns? " 
A. I don't think we have, no. 
Q. Did your lawyer ask you for them? 
A. If he would have, I would have produced • 

P a g e 45 * 

them. i 
Q. You described the marketing processes | 

generating a fee, correct? J 
A. Our marketing processes and services f 

did generate a fee, yes. 
Q. And how was that fee determined? 
A. Well, primarily through the — the way 

that we would price and sell our e-mail services 
was on a performance basis; and what that means is 
that we would get paid when a consumer or 
recipient of an e-mail message clicked on a link I 
from a campaign — from an e-mail message that we j. 
sent, went to our client's Web site and took an j 
action, either to complete a registration form or ! 
purchase a product. \ 

And for every action that they took, we 
would get paid a pre-negotiated rate. 

Q. How was that rate negotiated, in , 
general terms? i 

A. We would have discussions with the 
client, and they typically would have a standard 
price that they pay. And if that price was J 
acceptable to us, we would go with it. And \ 
occasionally, we would ask for price increases if \ 
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we thought those were warranted. 
Q. How was revenue determined - well, 

strike that. 
Who kept track of the actions that 

generated revenue, you or the client or some third 
party? 

A. Typically, the client. 
Q. So the client would self-report to you, 

"Gee, we got a hundred registrations"? 
A. Correct. 
Q. And then you would get a ~ I don't 

know if you call it an "invoice," or you'd get 
some piece of paper saying, "You generated a 
hundred registrations, and so we're paying you the 
fee for a hundred registrations"? 

A. Yeah. I mean, typically, at least, 
within the last few years, most of the clients 
would have an online reporting system that our 
e360 or Maverick employees would log into to get 
the results of the campaigns, and that data was 
used for invoice purposes. We would invoice the 
client, and then they would, you know, pay 
according to the schedule. 

Q. Let me change gears for a second and 
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11:19 
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11:20 
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Q. I could ask you piecemeal, but it 
sometimes goes quicker. 

A. Yeah. Education? Well, the last time 
I was at school, I attended Harvard Business 
School. I obtained an MBA there, a Master's of 
Business Administration. I was there from 1994 
through May of 1996. 

Prior to that, I went to Purdue 
University. I studied chemical engineering. 
I was there from 1988 through 1992, graduated with 
a Bachelor's in Science there. 

Before that, I was in high school, if 
you're interested. 

Q. What did you do between - well, strike 
that. 

Did you graduate from high school in 
•88? 

A. 
Q-
A. 
Q. 
A. 

Correct. 
So you went straight to college? 
Yes. 
What did you do between '92 and '94? 
I worked for Procter & Gamble as a 

product development engineer and marketer in 
Cincinnati. 
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ask you a few things about yourself. 
First of all, did you personally have 

contracts with any of the clients of e360 or any 
of the other Maverick-related entities? 

A. You're asking that question about Dave 
Linhardt -

Q. Yes. 
A. - as an individual? 
Q. Yes. 
A. No. 
Q. So when these entities generated 

revenue, they generated revenue for the various 
entities involved, correct? 

A. Yeah. And if we're talking about 
e-mail marketing revenue, it was generated for 
e360Insight. 

Q. But in no case were any of the 
arrangements we're talking about, none of them 
resulted in revenue or a right to receive revenue 
directly to you, Dave Linhardt, correct? 

A. That's correct. 
Q. Can you describe your education in 

reverse chronological order. 
A. Sure. 

11:20 
11:20 
11 :21 
1 1 : 2 1 
11 :21 
11 :21 
1 1 : 2 1 
11 :21 
1 1 : 2 1 
11 :21 
1 1 : 2 1 
1 1 : 2 1 
1 1 : 2 1 
1 1 : 2 1 
11 :21 
1 1 : 2 1 
1 1 : 2 1 
11 :21 
11 :21 
1 1 : 2 1 
11 :21 
1 1 : 2 1 
11 :21 
1 1 : 2 1 
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: 5 7 1 Q. Can you describe generally the duties 
: 5 8 2 involved in that. 
: 0 0 3 A. Yeah. We would develop new products. 
: 01 4 I worked in the - what they called the oral care 
: 0 5 5 sector, which included products like Crest 
: 0 8 6 Toothpaste, Scope Mouthwash. 
: 12 7 And my role was to develop new products 
: 15 8 and line extensions, to conduct consumer research, 
: 19 9 to understand what unmet needs were emerging in 
: 2 310 the marketplace, to understand how consumers 
: 2 611 thought of the — P&G's brands, competitive 
: 2 912 brands, and to develop new products or line 
: 3 213 extensions that would increase P&G's market share. 
: 3 614 Q. Did your duties at Procter & Gamble 
: 3 815 involve in any way e-commerce? 
:4116 A. No. 
: 4117 Q. Did they involve in any way the 
: 4 418 valuation of companies? 
:4619 A. No. 
: 5 2 2 0 Q. You said you got an MBA from Harvard, 
:5421 is that correct? 
:5522 A. That's correct. 
: 5 6 2 3 Q. Do they have concentrations or 
: 5 9 2 4 specialties or anything like that with their MB As? 
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1 1 : 2 2 : 0 3 1 

1 1 : 2 2 : 0 5 2 
1 1 : 2 2 : 0 7 3 
1 1 : 2 2 : 1 0 4 
1 1 : 2 2 : 1 3 5 
1 1 : 2 2 : 1 9 6 
1 1 : 2 2 : 2 7 7 
1 1 : 2 2 : 2 9 8 
1 1 : 2 2 : 3 0 9 
1 1 : 2 2 : 3 2 1 0 
1 1 : 2 2 : 3 3 1 1 
1 1 : 2 2 : 3 6 1 2 
1 1 : 2 2 : 3 8 1 3 
1 1 : 2 2 : 4 2 1 4 
1 1 : 2 2 : 4 6 1 5 
1 1 : 2 2 : 4 9 1 6 
1 1 : 2 2 : 5 4 1 7 
1 1 : 2 2 : 5 8 1 8 
1 1 : 2 2 : 5 9 1 9 
1 1 : 2 3 : 0 4 2 0 
1 1 : 2 3 : 0 8 2 1 
1 1 : 2 3 : 1 2 2 2 
1 1 : 2 3 : 1 5 2 3 
1 1 : 2 3 : 1 9 2 4 

1 1 : 2 3 : 1 9 1 
1 1 : 2 3 : 2 1 2 
1 1 : 2 3 : 2 3 3 
1 1 : 2 3 : 2 3 4 
1 1 : 2 3 : 2 4 5 
1 1 : 2 3 : 2 5 6 
1 1 : 2 3 : 2 5 7 
1 1 : 2 3 : 2 7 8 
1 1 : 2 3 : 2 9 9 
1 1 : 2 3 : 2 9 1 0 
1 1 : 2 3 : 3 2 1 1 
1 1 : 2 3 : 3 4 1 2 
1 1 : 2 3 : 3 7 1 3 
1 1 : 2 3 : 4 2 1 4 
1 1 : 2 3 : 4 7 1 5 
1 1 : 2 3 : 4 9 1 6 
1 1 : 2 3 : 5 4 1 7 
1 1 : 2 3 : 5 8 1 8 
1 1 : 2 3 : 5 9 1 9 
1 1 : 2 4 : 0 1 2 0 
1 1 : 2 4 : 0 6 2 1 
1 1 : 2 4 : 0 8 2 2 
1 1 : 2 4 : 1 2 2 3 
1 1 : 2 4 : 1 6 2 4 
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A. They don't really. They issue 

officially just a general management MBA. The 
second year, you can — are all elective courses, 
and I tended to focus on technology and direct^ »<. 
marketing. But there's no official sub-discipline 
that's offered by that school. 

Q. Did you have any classes on company 
finance at Harvard? 

A. Yes, absolutely. 
Q. What classes were those? 
A. Well, the first year, there's a basic 

accounting class. There's corporate financial 
management classes where you study cash flow, 
valuation models. And most of that — most of the 
corporate finance class had to do with valuation 
of companies and valuation of development projects 
or initiatives within a company. 

Q. Besides that class, have you had any 
other classes in corporate valuation? 

A. I'm trying to think back. I'm sure 
I had a finance class second year or two, but 
I just don't recall what they were. 

Q. What did you do between — well, strike 
that. 

P a g e 5 1 

Did you go to Harvard full-time between 
'94 and '96? 

A. I did. 
Q. Were you working as well? 
A. No. 
Q. Okay. 
A. Well, I worked —I had a summer job 

between my first and second year. 
Q. What was that? 
A. I worked at Sun Microsystems. 
Q. What were you doing there? 
A. I was developing their strategy for the 

JavaStation product, which was a hardware version 
that would run a Java Operating System. 

Q. Was that ultimately released? 
A. No, I don't believe so. I lost touch, 

you know, with that after I left. It was, you 
know, a four-month assignment. 

Q. What did you do between '96, when you 
graduated, and 2003? 

A. I — upon graduation, I took a position 
at AT&T Wireless here in Chicago, and I ran the 
direct mail programs for them for their new \i, 
markets. There were about fourteen new markets 

1 1 : 2 4 : 2 3 1 

1 1 : 2 4 : 2 5 2 
1 1 : 2 4 : 2 8 3 
1 1 : 2 4 : 3 1 4 
1 1 : 2 4 : 3 5 5 
1 1 : 2 4 : 4 2 6 
1 1 : 2 4 : 4 8 7 
1 1 : 2 4 : 5 2 8 
1 1 : 2 4 : 5 5 9 
1 1 : 2 4 : 5 6 1 0 
1 1 : 2 4 : 5 6 1 1 
1 1 : 2 4 : 5 7 1 2 
1 1 : 2 4 : 5 9 1 3 
1 1 : 2 5 : 0 1 1 4 
1 1 : 2 5 : 0 3 1 5 
1 1 : 2 5 : 0 3 1 6 
1 1 : 2 5 : 0 5 1 7 
1 1 : 2 5 : 1 6 1 8 
1 1 : 2 5 : 1 7 1 9 
1 1 : 2 5 : 1 8 2 0 
1 1 : 2 5 : 2 2 2 1 
1 1 : 2 5 : 2 2 2 2 
1 1 : 2 5 : 2 3 2 3 
1 1 : 2 5 : 2 7 2 4 

j 

1 1 : 2 5 : 2 8 1 
1 1 : 2 5 : 3 1 2 
1 1 : 2 5 : 3 4 3 
1 1 : 2 5 : 3 8 4 
1 1 : 2 5 : 4 0 5 
1 1 : 2 5 : 4 2 6 
1 1 : 2 5 : 4 6 7 
1 1 : 2 5 : 4 9 8 
1 1 : 2 5 : 5 0 9 
1 1 : 2 5 : 5 2 1 0 
1 1 : 2 5 : 5 5 1 1 
1 1 : 2 5 : 5 7 1 2 
1 1 : 2 6 : 0 0 1 3 
1 1 : 2 6 : 0 1 1 4 
1 1 : 2 6 : 0 2 1 5 
1 1 : 2 6 : 0 3 1 6 
1 1 : 2 6 : 0 4 1 7 
1 1 : 2 6 : 0 6 1 8 
1 1 : 2 6 : 0 7 1 9 
1 1 : 2 6 : 1 0 2 0 
1 1 : 2 6 : 1 3 21 
1 1 : 2 6 : 1 8 2 2 
1 1 : 2 6 : 2 3 2 3 
1 1 : 2 6 : 2 5 2 4 
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that were launching that year, including Chicago -

and several midwestern cities. And the new J 
markets were networks that they were bringing up ! 
from the PCS licenses that they had purchased, and f 
they were trying to build out their national 
wireless footprint. So my role there was to 
acquire new customers for AT&T Wireless. f 

Q. That's new retail customers with phones 
and so on? > 

A. Yes. 
Q. Okay. 
A. Consumers that are interested in 

cellular service. g 
Q. Do you remember what your title was I 

exactly? i 

A. I was director of consumer and small 
business marketing. 

Q. How long did you hold that position? " 
A. Two years; a little over two years. 
Q. So that brings us to about '98? 
A. Correct. 
Q. What did you do next? 
A. I was hired at Experian. I took a ; 

position there as vice president of marketing and 
! 

P a g e 53 

strategy. ; 
Q. Experian, is that the credit company? 
A. Um-hum. Part of their business is as a 

credit bureau, yes. 
Q. Let me go back briefly to your AT&T 

position. That position did not involve the > 
valuation of companies at all, did it? i 

A. It did not. 1 
Q. Now, we're on Experian. How long did 

you hold the Experian position? 1 
A. About a year-and-a-half. <i 
Q. What was your title there? "s 
A. Vice president of marketing and 

strategy. 
Q. Sorry. 
A. No, that's okay. 
Q. You did say that. What were your 

duties? $ 
A. Primarily, my duty was to set the *• 

strategy and implement the business plan for their t, 
telecom, energy and cable division, which was a • 
sector of their — of their business. So our j ob 
was to sell more products and services to, you 
know, big telecom companies, energy companies and 

14 (Pages 50 t o 53) 

ESQUIRE DEPOSITION SERVICES - CHICAGO 
3 1 2 . 7 8 2 . 8 0 8 7 8 0 0 . 7 0 8 . 8 0 8 7 FAX 3 1 2 . 7 0 4 . 4 9 5 0 

47d2f08f-5aa9-453c-aaa9-09639cd9b9ce 

Case 1:06-cv-03958     Document 181-4      Filed 12/09/2008     Page 15 of 42



DAVID LINHARDT, NOVEMBER 10, 2 008 

1 1 : 2 6 : 2 8 1 

1 1 : 2 6 : 2 9 2 
1 1 : 2 6 : 3 3 3 
1 1 : 2 6 : 3 5 4 
1 1 : 2 6 : 4 2 5 
1 1 : 2 6 : 4 3 6 
1 1 : 2 6 : 4 4 7 
1 1 : 2 6 : 4 5 8 
1 1 : 2 6 : 4 6 9 
1 1 : 2 6 : 4 8 1 0 
1 1 : 2 6 : 5 3 1 1 
1 1 : 2 6 : 5 6 1 2 
1 1 : 2 6 : 5 9 1 3 
1 1 : 2 7 : 0 3 1 4 
1 1 : 2 7 : 0 9 1 5 
1 1 : 2 7 : 0 9 1 6 
1 1 : 2 7 : 1 2 1 7 
1 1 : 2 7 : 2 0 1 8 
1 1 : 2 7 : 2 3 1 9 
1 1 : 2 7 : 2 7 2 0 
1 1 : 2 7 : 2 7 2 1 
1 1 : 2 7 : 3 2 2 2 
1 1 : 2 7 : 3 3 2 3 
1 1 : 2 7 : 3 9 2 4 

1 1 : 2 7 : 4 1 1 
1 1 : 2 7 : 4 6 2 
1 1 : 2 7 : 4 8 3 
1 1 : 2 7 : 5 4 4 
1 1 : 2 7 : 5 7 5 
1 1 : 2 8 : 0 1 6 
1 1 : 2 8 : 0 5 7 
1 1 : 2 8 : 0 8 8 
1 1 : 2 8 : 1 0 9 
1 1 : 2 8 : 1 2 1 0 
1 1 : 2 8 : 1 4 1 1 
1 1 : 2 8 : 1 7 1 2 
1 1 : 2 8 : 1 9 1 3 
1 1 : 2 8 : 2 0 1 4 
1 1 : 2 8 : 2 2 1 5 
1 1 : 2 8 : 2 3 1 6 
1 1 : 2 8 : 2 3 1 7 
1 1 : 2 8 : 2 6 1 8 
1 1 : 2 8 : 2 9 1 9 
1 1 : 2 8 : 2 9 2 0 
1 1 : 2 8 : 3 1 2 1 
1 1 : 2 8 : 3 4 2 2 
1 1 : 2 8 : 3 4 2 3 
1 1 : 2 8 : 3 7 2 4 
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cable companies. 
And my job was to advise, recommend a 

plan for doing that and then implement that plan 
as part of the team. 

Q. You said you spent about a 
year-and-a-half there? 

A. Um-hum. 
Q. Why did you leave? 
A. I left because I wanted to pursue 

Internet marketing activities. I felt, as a 
marketing person, that I would be remiss to not 
have that experience. At the time, Experian was 
exclusively focused on direct mail, didn't have 
much interest at the time in doing anything 
online. 

And I also had some entrepreneurial 
urges, and I left Experian to start a company. 

Q. Did your duties at Experian involve 
in any way the valuation of companies? 

A. Yes. 
Q. Describe those duties. 
A. Well, we looked at a couple companies 

to acquire. The — there was a collections — a 
collections and receivables management company in 

P a g e 55 

Texas that we were interested in, and 
I participated in the due diligence process, the 
valuation assumptions, with the members of the 
M&A — mergers and acquisitions — group to try to 
assess the value of that company and decide, you 
know, whether the deal made sense for Experian or 
not to engage with the management team to try to 
negotiate terms that would be favorable to both 
parties. 

Q. Did your duties involve any other 
valuation experiences there? 

A. No. It was primarily that, the one 
acquisition target. 

Q. You said that there was an M&A group at 
Experian? 

A. Yes. 
Q. So were the folks in the M&A group the 

folks who actually did the various valuations 
themselves? 

A. That was their primary role, with input 
from — from me as the marketing strategy person, 
yes. 

Q. When you say there was input, you 
helped perform the due diligence, you said? 

1 1 : 2 8 : 3 9 1 
1 1 : 2 8 : 4 2 2 
1 1 : 2 8 : 4 4 3 
1 1 : 2 8 : 4 7 4 
1 1 : 2 8 : 4 9 5 
1 1 : 2 8 : 4 9 6 
1 1 : 2 8 : 4 9 7 
1 1 : 2 8 : 5 1 8 
1 1 : 2 8 : 5 2 9 
1 1 : 2 8 : 5 4 1 0 
1 1 : 2 8 : 5 6 1 1 
1 1 : 2 8 : 5 6 1 2 
1 1 : 2 8 : 5 9 1 3 
1 1 : 2 9 : 0 0 1 4 
1 1 : 2 9 : 0 2 1 5 
1 1 : 2 9 : 0 5 1 6 
1 1 : 2 9 : 0 7 1 7 
1 1 : 2 9 : 0 8 1 8 
1 1 : 2 9 : 1 0 1 9 
1 1 : 2 9 : 1 2 2 0 
1 1 : 2 9 : 1 5 2 1 
1 1 : 2 9 : 1 7 2 2 
1 1 : 2 9 : 1 8 2 3 
1 1 : 2 9 : 2 0 2 4 

1 1 : 2 9 : 2 3 1 
1 1 : 2 9 : 2 3 2 

1 1 : 2 9 : 2 6 3 
1 1 : 2 9 : 2 6 4 
1 1 : 2 9 : 2 8 5 
1 1 : 2 9 : 3 1 6 
1 1 : 2 9 : 3 5 7 
1 1 : 2 9 : 4 0 8 
1 1 : 2 9 : 4 2 9 
1 1 : 2 9 : 4 3 1 0 
1 1 : 2 9 : 4 6 1 1 
1 1 : 2 9 : 4 9 1 2 
1 1 : 2 9 : 5 2 1 3 
1 1 : 2 9 : 5 3 1 4 
1 1 : 2 9 : 5 5 1 5 
1 1 : 2 9 : 5 9 1 6 
1 1 : 3 0 : 0 4 1 7 
1 1 : 3 0 : 0 9 1 8 
1 1 : 3 0 : 1 3 1 9 
1 1 : 3 0 : 1 9 2 0 
1 1 : 3 0 : 2 2 2 1 
1 1 : 3 0 : 2 4 2 2 
1 1 : 3 0 : 2 8 2 3 
1 1 : 3 0 : 3 0 2 4 
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A. Yes, and to develop the assumptions 
that were used in the valuation models. >> 

Q. So you assisted in the development of ' 
the assumptions for the models, correct? 

A. Um-hum. 
THE COURT REPORTER: Is that "yes"? ! 

BY MR. JIMENEZ-EKMAN: i 
Q. You've got to say -
A. Yes. Yes. Sorry. 
THE WITNESS: No, no, it's my fault. 

BY MR. JIMENEZ-EKMAN: 
Q. It's kind of artificial, but that's - ,, 

"them's the rules." j 
A. I understand. 
Q. But, again, the valuations themselves 

were performed by folks in the M&A group? • 
A. That's correct. 
Q. And not you personally? J 
A. That's correct. 
Q. You said you left Experian because you 

wanted to pursue Internet marketing yourself, is L 

that correct? i 
A. Yes. 1 
Q. So now, we're in about 1999 - 1 

P a g e 57 ; 

A. Um-hum. 
Q. — early 2000, somewhere in there? 
A. Yep. Yes. 
Q. What did you do? 
A. I started a company called Brandango 

that was backed by Divine InterVentures, who was 
an Internet incubator of venture capitalists. 
Maybe you know the story. [ 

I came to them with a business plan, \ 
and I met with — well, and they were interested j 
in the plan, so they funded it. And I left 
Experian to start that business for them. !* 

Q. Can you describe in general terms what 
the business plan involved. 

A. Sure. It was a CRM company, a customer 
relationship management company. We would compile 
data — transactional data and other customer 
information from different parts of the ' 
enterprise, assemble the data into a database, an 
analytic structure, so that we could help our 
clients make more sense out of who their customers 
were, how can they be treating them differently to J 
increase their satisfaction or increase, you know, > 
profitability of the campaigns they were running. I 
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1 1 : 3 0 : 3 3 1 So it was an outsourced CRM database 
1 1 : 3 0 : 3 7 2 company, to use buzz words. 
1 1 : 3 0 : 4 1 3 Q. And how long did you - well, strike 
1 1 : 3 0 : 4 4 4 that. 
1 1 : 3 0 : 4 4 5 Did you have an equity interest in the 
1 1 : 3 0 : 4 6 6 company? 
1 1 : 3 0 : 4 6 7 A. I did. 
1 1 : 3 0 : 4 9 8 Q. I assume that Divine InterVentures, or 
1 1 : 3 0 : 5 3 9 some affiliate of it, also had an equity interest? 
1 1 : 3 0 : 5 5 10 A. Yes. 
1 1 : 3 0 : 5 5 1 1 Q. Did anybody else have an equity 
1 1 : 3 0 : 5 7 12 interest? 
1 1 : 3 0 : 5 7 1 3 A. Well, Divine ended up going public, 
1 1 : 3 1 : 0 0 1 4 so a lot of people did, you know, through that 
1 1 : 3 1 : 0 2 1 5 mechanism. 
1 1 : 3 1 : 0 3 16 Q. Okay. 
1 1 : 3 1 : 0 3 1 7 A. But Divine provided the capital to 
1 1 : 3 1 : 0 5 1 8 start the business. 
1 1 : 3 1 : 0 9 1 9 Q. How long did that business operate, or 
1 1 : 3 1 : 1 1 2 0 is it still operating? 
1 1 : 3 1 : 1 2 2 1 A. It's not still operating. It was about 
1 1 : 3 1 : 1 4 2 2 a year-and-a-half, as I recall, that - from the 
1 1 : 3 1 : 1 6 2 3 time we started to the time that it ended. 
1 1 : 3 1 : 2 0 24 Q. Whyd id i t end? 
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A. I think it was around August of 2001. 
Q. The consulting that you did in between 

Brandango and Yesmail, can you describe in general 
terms the nature of that9 

A. Sure. It was similar to the work that 
Brandango was doing. It was CRM consulting. It 
had a couple clients. InterCall was one example 
that I recall, a teleconferencing company. And 
they were looking to find ways to promote some of 
their data conferencing products into their 
installed base. So I did some consulting work 
with them to help them in that effort. 

Q. Did that consulting in any way involve 
the valuation of companies? 

A. No. 
Q. What were your title and duties for 

Yesmail, starting in 2001? 
A. I was hired as senior vice president of 

data services. 
Q. What did that make your duties? 
A. Well, essentially, what the CEO hired 

me for was to turn around the business. Yesmail 
had never made any money, in spite of having a lot 
of financing, and went public for $450 million and 
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A. Well, Divine - it was really Divine 
issues related at the parent level. They went 
public as an Internet incubator, decided to change 
that strategy, and became more of a software x 

company. So the business we had started no longer 
fit into their — their strategy, so they weren't 
interested in continuing to fund it. 

Q. And as a result, it closed down? 
Yes. 
It ceased operating? 
Eventually, yeah. 
What did you do next? Well, I'm sorry, 

A. 

Q. 
A. 

Q-
b u t -

A. 

Q. 

I d i d -
- before we move on, I bet you can 

guess what I'm going to ask, which is, did that — 
at Brandango, did your duties there involve in any 
way the valuation of companies? 

A. Not really, no. 
Q. What did you do next? 
A. I did some consulting work for a time, 

but it — my next full-time position was with 
Yesmail; Yesmail, Inc. 

Q. When did you start with them? 
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then was sold to CMGI for 600 million, but they 
had never made any money. 

And the CEO was looking for a way to 
turn the business around, get it to profitability, 
and sell the business. And that was my — 
primarily what he hired me for. 

Q. What kind of a business was Yesmail? 
A. Yesmail was a permission e-mail 

marketing company. 
Q. What does that mean? 
A. Well, they would take opt-in lists from 

Web sites that had generated consumer registration 
and would assemble those lists into a network and 
would sell access to those members through e-mail 
advertising. 

Q. So pretty much — pretty similar to 
what e360 did? 

A. Very similar. 
Q. Okay. 
A. In fact, you could say exactly the 

same. 
Q. And you said that Yesmail started with 

$450 million in investments of capital? 
A. Well, I don't know the whole — 
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1 1 : 3 6 : 3 6 2 4 
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Q. Right. Sorry. 
A. Yeah. I wasn't there at the time, so 

I don't know their whole financing history, but 
I — as I recall there, when they went public, the 
IPO raised about 450 million. 

Q. When did they go public? 
A. I don't know exactly. It was the late 

'90s. 
Q. So it was before you got there? 
A. Before I got there, yeah. 
Q. Okay. 
A. And they were sold to CMGI - or CMGI 

bought them, again, before I got there. So I came 
i n -

Q. So they took it private, in other 
words? 

A. Yes. 
Q. Your recollection was that they paid 

around $600 million for the shares? 
A. That's what my understanding is. Now, 

that's anecdotal. It's just what people would 
talk about when I was there. 

Q. Okay. 
A. So I don't think Tve ever researched 
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that, but, you know - and it was a stock deal. 
And CMGI was a pretty high-flying stock at the 
time. 

MR. LOETHEN: As an aside, if you want to 
know specific details, I'd be happy to provide 
them for you at a later date. 

THE WITNESS: Bart was involved in --
MR. JIMENEZ-EKMAN: You had some involvement 

there, Bart? , ^. . . 
MR. LOETHEN: Yes. 

BY MR. JIMENEZ-EKMAN: 
Q. Does Yesmail still exist? 
A. Yes. It was sold to InfoUSA in 

March of 2003. 
Q. Sold to? 
A. InfoUSA. 
Q. Was the purchase price public? 
A. No. 
Q. That happens to coincide with when you 

told me you started up e360. 
A. Yeah. No coincidence there. The day 

after the deal closed at Info, I — I started 
e360. 

Q. Did - well, strike that. 
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When you started e360, did you make a 
capital investment in the Maverick family of > 
companies? * 

A. Yes. * 
Q. How much was that? 
A. $5,000. I started the business in my 

house. i 
Q. Between March of 2003 and when you ' 

ceased operating earlier this year, did you make k 

other capital investments in the company? | 
A. Yes, but only from internal cash flows, j 

nothing external. ' 
Q. In other words, you reinvested money or *, 

profits or revenues that were generated by the 
company but never went out of your own personal 
pocket for more than the $5,000? 

A. Generally, that's true. The exception 
is personal guarantees that I offered on loans, s, 
but — but, yes, that's correct. There was no f

f 

additional capital that came from me or any other 
third parties into the business. . 

Q. Did you ever have to pay up on any of « 
those guarantees? 

A. Yeah. I'm paying up now. Yes. 

Page 65 ' 
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17 (Pages 62 t o 65) 

ESQUIRE DEPOSITION SERVICES - CHICAGO 
3 1 2 . 7 8 2 . 8 0 8 7 8 0 0 . 7 0 8 . 8 0 8 7 FAX 3 1 2 . 7 0 4 . 4 9 5 0 

47d2f08f-5aa9-453c-aaa9-09639cd9b9ce 

Case 1:06-cv-03958     Document 181-4      Filed 12/09/2008     Page 18 of 42



DAVID LINHARDT, NOVEMBER 10, 2 008 

1 1 : 3 8 : 5 2 1 
1 1 : 3 8 : 5 5 2 
1 1 : 3 8 : 5 6 3 
1 1 : 3 8 : 5 8 4 
1 1 : 3 9 : 0 0 5 
1 1 : 3 9 : 0 0 6 
1 1 : 3 9 : 0 1 7 
1 1 : 3 9 : 0 2 8 
1 1 : 3 9 : 0 4 9 
1 1 : 3 9 : 0 4 1 0 
1 1 : 3 9 : 0 6 1 1 
1 1 : 3 9 : 1 3 1 2 
1 1 : 3 9 : 2 2 1 3 
1 1 : 3 9 : 2 6 1 4 
1 1 : 3 9 : 3 0 1 5 
1 1 : 3 9 : 4 0 1 6 
1 1 : 3 9 : 4 3 1 7 
1 1 : 3 9 : 4 4 1 8 
1 1 : 3 9 : 4 5 1 9 
1 1 : 3 9 : 4 6 2 0 
1 1 : 3 9 : 4 8 2 1 
1 1 : 3 9 : 5 3 2 2 
1 1 : 3 9 : 5 5 2 3 
1 1 : 3 9 : 5 9 2 4 

1 1 : 4 0 : 0 1 1 
1 1 : 4 0 : 0 3 2 
1 1 : 4 0 : 0 5 3 
1 1 : 4 0 : 0 6 4 
1 1 : 4 0 : 0 8 5 
1 1 : 4 0 : 1 0 6 
1 1 : 4 0 : 1 6 7 
1 1 : 4 0 : 2 0 8 
1 1 : 4 0 : 2 3 9 
1 1 : 4 0 : 2 4 1 0 
1 1 : 4 0 : 2 4 1 1 
1 1 : 4 0 : 2 6 1 2 
1 1 : 4 0 : 2 8 1 3 
1 1 : 4 0 : 3 0 1 4 
1 1 : 4 0 : 3 0 1 5 
1 1 : 4 0 : 3 3 1 6 
1 1 : 4 0 : 3 5 1 7 
1 1 : 4 0 : 3 9 1 8 
1 1 : 4 0 : 3 9 1 9 
1 1 : 4 0 : 4 0 2 0 
1 1 : 4 0 : 4 3 2 1 
1 1 : 4 0 : 4 4 2 2 
1 1 : 4 0 : 4 8 2 3 
1 1 : 4 0 : 5 0 2 4 

. 66 

KEDACTED 

Q. I guess, just looking at the work 
experience that you've identified, is it fair to 
say that your only prior experience with valuation 
of companies was when you were at Expedia? 

A. Experian. 
Q. Experian, sorry. 
A. That's okay. 

Yes, in addition to the formal training 
that I got. And I've actually been doing some 
work in that area this summer. So I've been 
sourcing some deals for private equity companies, 
and I've done some valuation work there. 
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Q. Okay. Do you — 
A. I jumped ahead. We didn't get to that 

part yet in the story. 
Q. We didn't get to that part. Let me 

just go back for a second. 
So we've talked about the training you 

received at Harvard, and that included first-year 
classes at least involving cash flow and business 
valuation, correct? 

A. Yes. 
Q. You don't have any specific 

recollection of any other classes that you took at 
Harvard that related to business valuation, 
correct? 

A, Not that I can recall right here. 
Q. By the way, I think you said you 

actually had an undergrad degree in hard science, 
right? 

A. Chemical engineering. i • 
Q. Right. To this soft guy, that's hard 

science. 
You didn't get any formal training in 

business or corporate valuation in undergrad, 
correct? 
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A. That's correct. 
Q. Now, we talked about your experience 

from the time that you started working after 
college through — let's say through January of 
2008, your experience in valuing companies was 
limited to the experience you had at Experian, 
correct? 

A. No. I would add, in Yesmail, we 
purchased a company when we were there — when 
I was there, a company called Post Communications, 
and I was involved in the management team there to 
assess the value of that business and decide what 
to pay for it. 

Q. Did they also have investment bankers 
involved in the Yesmail transaction? 

A. They were owned by CMGI, so they had 
members of the CMGI Board that provided that role, 
so yes. 

Q Okay. 
A. They weren't bankers. 
Q. In the Yesmail situation, you did not 

perform the valuation itself, correct? 
A. I did not perform the valuation 

directly, no. 

P a g e 69 

Q. What was your role with respect to the 
valuation? 

A. Similar to what it was at Experian, 
where I was there to assess the potential of the 
business, work with the CFO on the financial 
assumptions. You know, purchasing the business, 
I had responsibility for generating the revenue 
and profits. So, you know, my input was held in 
that regard and used to build out the models. 

Q. So you helped with the Yesmail 
acquisition. You helped generate the assumptions, 
correct? 

A. Yes. 
Q. And you helped with the due diligence, 

correct? 
A. Yes. 
Q. But the actual valuation was performed 

by other folks on the CMGI Board? 
A. And — yes. And more so, though, the 

CFO of Yesmail at the time. 
Q. So other people other than you? 
A. Other people. 
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Q. Have you, in fact, performed any 
valuations in the context of the consulting that 
you just described for these private equity firms? 

A. Yes. 
Q. How many valuations have you performed? 
A. Two. 
Q. Of what companies? 
A. Well, I've got a confidentiality 
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1 1 : 4 5 : 2 1 1 agreement on that, but I — there was an online ad 
1 1 : 4 5 : 2 4 2 network that we looked at. 
1 1 : 4 5 : 2 8 3 Actually, I'm sorry. Let me restate. 
1 1 : 4 5 : 2 9 4 There were three. There were two online ad 
1 1 : 4 5 : 3 2 5 networks that we valued and presented to the fund, 
1 1 : 4 5 : 3 5 6 and then there was one medical marketing services 
1 1 : 4 5 : 3 9 7 company that we valued and presented - or that 
1 1 : 4 5 : 4 4 8 I valued and presented. 
1 1 : 4 6 : 0 5 9 MR. JIMENEZ-EKMAN: Well, Bart, you know, 
1 1 : 4 6 : 1 0 1 0 I doubt that his confidentiality agreement trumps 
1 1 : 4 6 : 1 2 1 1 the subpoena in this case. However, because this 
1 1 : 4 6 : 1 6 1 2 is tangential, I'm willing to agree to disagree 
1 1 : 4 6 : 1 9 1 3 right now and reserve my rights about it — 
1 1 : 4 6 : 2 1 1 4 MR. LOETHEN: That's fine. 
1 1 : 4 6 : 2 1 1 5 MR. JIMENEZ-EKMAN: - if you want to proceed 
1 1 : 4 6 : 2 1 1 6 that way. 
1 1 : 4 6 : 2 2 1 7 MR. LOETHEN: Let me just put on the record, 
1 1 : 4 6 : 2 4 1 8 then, he has been clear as to the type of 
1 1 : 4 6 : 2 6 1 9 business. He could probably be more clear on the 
1 1 : 4 6 : 2 8 2 0 dollars involved. He has already told you who he 
1 1 : 4 6 : 3 0 2 1 presented it to. 
1 1 : 4 6 : 3 0 2 2 So I think he's provided enough 
1 1 : 4 6 : 3 5 2 3 information that the actual names of the 
1 1 : 4 6 : 3 8 2 4 businesses aren't really that necessary, so -
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MR. JIMENEZ-EKMAN: Well, I neither -
I don't agree with that, but I understand that's 
your position. 

MR. LOETHEN: Yes. 
BY MR. JIMENEZ-EKMAN: 

Q. As far as the online ad networks, you 
said you did — you valued two of those? 

A. Yes. 
Q. When you say you valued two of them — 

I think you also used the term "we" — did you 
personally perform the valuation for those two 
online ad networks? 

A. I did. 
Q. Did you have any assistance with that? 
A. Yes. I was working with another 

individual. His name is Ross Christianson. 
Q. How do you know Mr. Christianson? 
A. He's a friend of a friend and was 

similarly sourcing deals for private equity 
companies. 

Q. And, I mean, did you perform these 
valuations with Mr. Christianson, or did he 
perform them with your support, or vice versa? 

A. I performed them, and he and I 
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1 1 : 4 8 : 4 7 1 
1 1 : 4 8 : 5 1 2 
1 1 : 4 8 : 5 3 3 
1 1 : 4 8 : 5 3 4 
1 1 : 4 8 : 5 5 5 
1 1 : 4 8 : 5 8 6 
1 1 : 4 8 : 5 9 7 
1 1 : 4 9 : 0 0 8 
12 :03 :42 9 
1 2 : 0 3 : 4 3 1 0 
1 2 : 0 3 : 4 3 1 1 
1 2 : 0 3 : 5 6 1 2 
1 2 : 0 4 : 0 2 1 3 
12 : 0 4 : 1 1 1 4 
1 2 : 0 4 : 1 3 1 5 
1 2 : 0 4 : 1 5 1 6 
1 2 : 0 4 : 1 9 1 7 
1 2 : 0 4 : 2 1 1 8 
1 2 : 0 4 : 2 4 1 9 
1 2 : 0 4 : 2 7 2 0 
1 2 : 0 4 : 2 8 2 1 
1 2 : 0 4 : 3 3 2 2 
1 2 : 0 4 : 3 4 2 3 
12 : 0 4 : 4 0 2 4 
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discussed them, and then we both presented them. < '•"' 
Q. And these valuations were part of, 

essentially, your pitch to these private equity 
guys that they oughta be interested in these 
firms? 

A. Yes. 
Q. Is that the same situation with the 

medical marketing services valuation you say you 
performed? 

A. Yes. 
Q. When were these performed? Can you be 

more specific? 
A. The date range is from June of this 

year through the end of August. 
Q. Have any of these deals closed — 
A. No. 
Q. — potential deals? 
A. There's no bank debt available, in case 

you haven't heard. 
Q. There's a nasty rumor like that going 

around. 
MR. JIMENEZ-EKMAN: The record should reflect 

some joviality here. 
We have been going for about an hour 
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and twenty minutes. Do you want to take a break? 
MR. LOETHEN: Sure. 
THE WITNESS: Yeah. 
MR. JIMENEZ-EKMAN: So off the record at -

I'll call it 11:50. 
MR. LOETHEN: Okay. 

(WHEREUPON, a recess was had from 
11:50 a.m. until 12:03 p.m.) 

MR. JIMENEZ-EKMAN: Back on the record. It's 
about 12:05. 
BY MR. JIMENEZ-EKMAN: 

Q. Let's move on to the second topic, 
Mr. Linhardt, in Exhibit 1, which is, quote: 

"Each and every financial evaluation, 
assessment, or appraisal of the value of 
e360 or any or all of its assets at any 
time from January 1 st, 2002 through the 
present, including without limitation any i •. i 
such evaluations, assessments, or 
appraisals reflecting any reduction in 
value after December 1st, 2003." 

Did I read that right? 
A. I believe so, yes. 
Q. As I understand your Interrogatory 

^ 

1 2 : 0 4 : 4 2 1 
1 2 : 0 4 : 5 0 2 
1 2 : 0 4 : 5 8 3 
1 2 : 0 5 : 0 1 4 
1 2 : 0 5 : 0 2 5 
1 2 : 0 5 : 0 4 6 
1 2 : 0 5 : 0 7 7 
1 2 : 0 5 : 1 0 8 
1 2 : 0 5 : 1 2 9 

1 2 : 0 5 : 1 4 1 0 
1 2 : 0 5 : 1 5 1 1 
1 2 : 0 5 : 1 7 1 2 
1 2 : 0 5 : 2 3 1 3 
1 2 : 0 5 : 2 9 1 4 
1 2 : 0 5 : 3 1 1 5 
1 2 : 0 5 : 3 5 1 6 
1 2 : 0 5 : 4 1 1 7 
1 2 : 0 5 : 4 4 1 8 
1 2 : 0 5 : 4 6 1 9 
1 2 : 0 5 : 5 1 2 0 
1 2 : 0 5 : 5 9 2 1 
1 2 : 0 6 : 0 2 2 2 
1 2 : 0 6 : 0 5 2 3 
1 2 : 0 6 : 0 6 2 4 

1 2 : 0 6 : 0 7 1 
1 2 : 0 6 : 0 7 2 
12 : 0 6 : 0 9 3 
1 2 : 0 6 : 1 0 4 
1 2 : 0 6 : 1 4 5 
1 2 : 0 6 : 3 2 6 
1 2 : 0 6 : 3 4 7 
1 2 : 0 6 : 3 4 8 
1 2 : 0 6 : 3 6 9 
1 2 : 0 6 : 3 8 1 0 
1 2 : 0 6 : 4 1 1 1 
1 2 : 0 6 : 4 5 1 2 
1 2 : 0 6 : 4 8 1 3 
1 2 : 0 6 : 5 1 1 4 
1 2 : 0 6 : 5 3 1 5 
1 2 : 0 6 : 5 5 1 6 
1 2 : 0 6 : 5 7 1 7 
1 2 : 0 7 : 0 3 1 8 
1 2 : 0 7 : 0 5 1 9 
12 = 0 7 : 1 0 2 0 
1 2 : 0 7 : 1 4 2 1 
1 2 : 0 7 : 1 6 2 2 
1 2 : 0 7 : 1 9 2 3 
1 2 : 0 7 : 2 1 2 4 
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Answers, there were no assessments or valuation of 
e360 at any time except for the internal valuation 
you conducted on or around September 15th, 2006. 
Is that correct? 

A. That is correct. 
Q. I mean, I should clarify, other than \ 

you've apparently prepared some kind of valuation t 
analysis in connection with the litigation in this , 
case, correct? 

A. That's correct. f 
Q. All right. So - and, by the way, when > 

did you conduct that valuation analysis in ? 
connection with the litigation? 

A. It was earlier this year. I'm trying 
to get a sense for the exact date. I don't recall 
the exact date. It was - it was earlier this 
year. 

And then, I think there was a revision 
made to the analysis prior to the most recent 
filing on September 12th. 

Q. Did you produce a revised analysis? | 
A. Yes. 
Q. Did you give that to your lawyers to 

produce? 
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A. Yes. 
Q. Do you know when you did that? 
A. It was before we gave it to you. 

I think it was in the July-August time frame. 
I don't remember the exact date. 

Q. Then I'm going to cover this topic 2 
along with topic 3 at the same time, which is, 
quote: 

"The internal valuation of e360 
conducted on or around September 15th, 
2006 in connection with acquisition 
discussions with uBid.com Holdings, Inc., 
including the individuals involved, the 
information relied upon, and the methods 
used in the valuation." 

Did I read that correctly? 
A. Yes. 
Q. Now, if you look at Exhibit 2, 

Interrogatory No. 6, you describe in there, sir, 
a valuation that was conducted in connection with 
acquisition discussions with uBid, correct? 

A. Correct. 
Q. Who is uBid or what is uBid? 
A. UBid is an online auction site similar 
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1 2 : 0 7 : 2 5 1 
1 2 : 0 7 : 3 0 2 
1 2 : 0 7 : 3 8 3 
1 2 : 0 8 : 2 4 4 
1 2 : 0 8 : 2 6 5 
1 2 : 0 8 : 3 0 6 
1 2 : 0 8 : 3 1 7 
1 2 : 0 8 : 3 5 8 
1 2 : 0 8 : 3 5 9 
1 2 : 0 8 : 3 5 1 0 
1 2 : 0 8 : 3 7 1 1 
1 2 : 0 8 : 4 3 1 2 
1 2 : 0 8 : 4 8 1 3 
1 2 : 0 8 : 5 2 1 4 
1 2 : 0 8 : 5 8 1 5 
1 2 : 0 9 : 0 2 1 6 
1 2 : 0 9 : 0 4 1 7 
1 2 : 0 9 : 0 8 1 8 
1 2 : 0 9 : 1 1 1 9 
1 2 : 0 9 : 1 6 2 0 
1 2 : 0 9 : 1 6 2 1 
1 2 : 0 9 : 1 9 2 2 
1 2 : 0 9 : 2 3 2 3 
1 2 : 0 9 : 2 4 2 4 

1 2 : 0 9 : 2 5 1 
1 2 : 0 9 : 2 8 2 
1 2 : 0 9 : 2 9 3 
1 2 : 0 9 : 2 9 4 
1 2 : 0 9 : 3 1 5 
1 2 : 0 9 : 3 1 6 
1 2 : 0 9 : 3 3 7 
1 2 : 0 9 : 3 8 8 
1 2 : 0 9 : 4 1 9 
1 2 : 0 9 : 4 3 1 0 
1 2 : 0 9 : 5 0 1 1 
1 2 : 1 0 : 0 0 1 2 
1 2 : 1 0 : 0 0 1 3 
1 2 : 1 0 : 0 0 1 4 
1 2 : 1 0 : 2 7 1 5 
1 2 : 1 0 : 2 8 1 6 
1 2 : 1 1 : 0 0 1 7 
1 2 : 1 1 : 0 0 1 8 
1 2 : 1 1 : 0 0 1 9 
1 2 : 1 1 : 0 2 2 0 
1 2 : 1 1 : 0 2 2 1 
1 2 : 1 1 : 0 3 2 2 
1 2 : 1 1 : 0 4 2 3 
1 2 : 1 1 : 0 6 2 4 
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to eBay, and they drive consumers to their 
Web site and encourage them to bid on certain 
consumer products. 

Q. How did you come to be in discussions 
with uBid about a potential transaction? 

A. I contacted an investment banker, 
Mike Petsky, from Petsky Prunier. They're the 
firm that sold Yesmail to InfoUSA. 

THE COURT REPORTER: I'm sorry? 
BY THE WITNESS: 

A. I'm sorry. I contacted Mike Petsky, 
P-e-t-s-k-y, from Petsky Prunier — good luck with 
the second word. They were the firm that sold 
Yesmail to InfoUSA. I contacted him, let him know 
what I had been up to, wanted to know from him if 
he knew of any companies that might be interested 
in buying e360. 

He suggested a few, and uBid was one of 
them. They were in the market to do some deals, 
and that's how I became connected with uBid. 
BY MR. JIMENEZ-EKMAN: 

Q. So Mr. Petsky hooked you up with folks 
at uBid? 

A. Yes. 
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Q. Was uBid at that time a customer of 
e360? 

A. No. 
Q. Or any other Maverick-affiliated 

company? 
A. No, they were not. 
Q. Did they ever become a customer of e360 

or any other Maverick-affiliated company? , > 
A. No, they did not. 
Q. Did the transaction with uBid proceed? 
A. It did not, no. 
Q. Okay. Let me — 

(WHEREUPON, discussion was had off 
the record.) 

MR. JIMENEZ-EKMAN: Can you mark this, 

please. 
(WHEREUPON, said document was 
marked Linhardt 30(b)(6) 
Deposition Exhibit No. 3, for 
identification, as of 11/10/08.) 

BY MR. JIMENEZ-EKMAN: 
Q. Showing you what's been marked as 

Exhibit 3 to your deposition, sir, can you take a 
look at that. 

1 2 : 1 2 : 1 9 1 
1 2 : 1 2 : 2 0 2 
1 2 : 1 2 : 2 0 3 
1 2 : 1 2 : 2 1 4 
1 2 : 1 2 : 2 2 5 
1 2 : 1 2 : 2 2 6 
1 2 : 1 2 : 2 4 7 
1 2 : 1 2 : 2 7 8 
1 2 : 1 2 : 2 9 9 

1 2 : 1 2 : 3 2 1 0 
12 : 1 2 : 3 2 1 1 
1 2 : 1 2 : 3 4 1 2 
1 2 : 1 2 : 3 6 1 3 
1 2 : 1 2 : 3 8 1 4 
1 2 : 1 2 : 4 2 1 5 
12 : 1 2 : 4 5 1 6 
1 2 : 1 2 : 5 3 1 7 
1 2 : 1 3 : 0 0 1 8 
1 2 : 1 3 : 0 2 1 9 
1 2 : 1 3 : 0 6 2 0 
1 2 : 1 3 : 0 7 2 1 
1 2 : 1 3 : 1 4 2 2 
1 2 : 1 3 : 1 8 2 3 
1 2 : 1 3 : 2 3 2 4 

1 2 : 1 3 : 2 3 1 
1 2 : 1 3 : 2 4 2 
12 : 1 3 : 2 6 3 
1 2 : 1 3 : 2 9 4 
1 2 : 1 3 : 3 2 5 
1 2 : 1 3 : 3 4 6 
1 2 : 1 3 : 3 7 7 
12 : 1 3 : 4 1 8 
1 2 : 1 3 : 4 2 9 
1 2 : 1 3 : 4 6 1 0 
1 2 : 1 3 : 4 8 1 1 
1 2 : 1 3 : 5 2 1 2 
12 : 1 3 : 5 4 1 3 
1 2 : 1 3 : 5 5 1 4 
1 2 : 1 3 : 5 8 1 5 
1 2 : 1 3 : 5 9 1 6 
1 2 : 1 3 : 5 9 1 7 
1 2 : 1 4 : 0 2 1 8 
1 2 : 1 4 : 0 5 1 9 
1 2 : 1 4 : 0 6 2 0 
1 2 : 1 4 : 1 0 2 1 
1 2 : 1 4 : 1 3 2 2 
1 2 : 1 4 : 1 6 2 3 
1 2 : 1 4 : 1 9 2 4 
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(Short pause.) 
BY THE WITNESS: 

A. Okay. I reviewed it. 
BY MR. JIMENEZ-EKMAN: 

Q. What is it? 
A. It's a copy of a presentation that 

I made to uBid. -
Q. It's a true and correct copy of a 

presentation you made to uBid in September of ' 
2006? 

A. Yes, I believe so. 
Q. Does it contain the valuation you were 

just testifying about? 
A. It does contain a valuation, yes; yes, 

the — the valuation I was referring to. 
Q. That is on page 2 of Exhibit 3? 
A. Yes. 
Q. The valuation has two columns, 

correct — or three, actually, if you include the 
row labels? " 

A. Yes. 
Q. The second column lists certain data 

for then a publicly-traded company known as 
Traffix? 
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A. That's correct. 
Q. T-r-a-f-f-i-x. 

And the third column contains data for 
e360, right? 

A. Yes. That is correct. 
Q. If you look at the first row, titled 

"Revenue," you list $1.03 million in revenue, is 
that correct? 

A. Yes. That was a 2006 estimated number. 
Q. So that was an estimated number that 

you derived in about September of 2006, based on 
the revenues so far that year? 

A. That's correct. 
Q. And, again, that was unaudited results, 

correct? 
A. Yes. 
Q. The next row is "Net Income," and 

that's $239,000, correct? 
A. Yes. 
Q. That's also estimated on all of 2006 

based on the unaudited data to date? 
A. That's correct. 
Q. Then you've got an "EBITDA." How did 

you calculate that EBITDA? 
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1 2 : 1 4 : 2 1 1 A. It's an estimate based on looking at 
1 2 : 1 4 : 2 4 2 the income statement for 2006 year-to-date at that 
1 2 : 1 4 : 3 0 3 time, so it would have been through the end of 
1 2 : 1 4 : 3 2 4 August. That's where it was derived from. 
1 2 : 1 4 : 4 6 5 Q. And then you reached two potential 
1 2 : 1 4 : 4 8 6 values of $8.1 million and $4.2 million based on 
1 2 : 1 4 : 5 1 7 either a price-to-earnings ratio comparison to 
1 2 : 1 4 : 5 5 8 Traffix or an EBITDA multiple comparison to 
1 2 : 1 4 : 5 8 9 Traffix, correct? 
1 2 : 1 5 : 0 0 1 0 A. Yes. 
1 2 : 1 5 : 0 3 1 1 Q. How did you pick Traffix as a 
1 2 : 1 5 : 0 5 1 2 comparable? 
1 2 : 1 5 : 0 7 1 3 A. Well, there aren't many - or at the 
1 2 : 1 5 : 0 8 1 4 time, there weren't many publicly-traded companies 
1 2 : 1 5 : 1 1 1 5 that did what e360 did. There just weren't many 
1 2 : 1 5 : 1 4 1 6 comparables at all. 
1 2 : 1 5 : 1 6 1 7 And Traffix was the closest 
1 2 : 1 5 : 1 9 1 8 approximation that I could come to although, 
1 2 : 1 5 : 2 3 1 9 admittedly, it was not a perfect comparable. They 
1 2 : 1 5 : 2 6 2 0 have their history in the e-mail marketing space. 
1 2 : 1 5 : 2 9 2 1 You know, they've since branched out into other 
1 2 : 1 5 : 3 2 2 2 areas, but that - you know, that's the reason 
1 2 : 1 5 : 3 5 2 3 they were chosen. 
1 2 : 1 5 : 3 8 2 4 Q. Traffix, in fact, at the time had a 
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1 2 : 1 6 : 4 4 1 Yesmail, of course, is, you know, part 
1 2 : 1 6 : 4 6 2 of InfoUSA, and their segment numbers are not 
1 2 : 1 6 : 5 0 3 reported publicly. So there weren't many to draw 
1 2 : 1 6 : 5 3 4 on. 
1 2 : 1 6 : 5 4 5 And the purpose of this analysis was 
1 2 : 1 6 : 5 5 6 really to facilitate a discussion with uBid on, 
1 2 : 1 7 : 0 0 7 you know, a potential valuation range and the 
1 2 : 1 7 : 0 4 8 opportunities that might exist for uBid should 
1 2 : 1 7 : 0 6 9 they acquire e360. 
1 2 : 1 7 : 1 0 1 0 Q. So you didn't -- well, did you, 
1 2 : 1 7 : 1 3 1 1 I should say, come to some conclusion as to the 
1 2 : 1 7 : 1 7 1 2 actual value of e360 in September of 2006 based on 
1 2 : 1 7 : 2 2 1 3 this valuation? 
1 2 : 1 7 : 2 4 1 4 A. Well, I - I'm not sure I understood 
1 2 : 1 7 : 2 6 1 5 your question. Did I come to a conclusion? 
1 2 : 1 7 : 2 8 1 6 Q. Yeah. 
1 2 : 1 7 : 2 917 A. Yes. 
1 2 : 1 7 : 2 9 1 8 Q. And what was your conclusion? 
1 2 : 1 7 : 3 1 1 9 A. That compared with Traffix, it's worth 
1 2 : 1 7 : 3 4 2 0 anywhere between 4.2 and 8.1 million. 
1 2 : 1 7 : 3 9 2 1 Q. Was it your view that it was an 
1 2 : 1 7 : 4 1 2 2 appropriate comparison to compare with Traffix? 
1 2 : 1 7 : 4 4 2 3 A. I think it was the best of the publicly 
1 2 : 1 7 : 4 6 2 4 available that are out there. I think it's -
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variety of other lines of business, correct? 
A. That's correct. 
Q. They provided a number — they had a 

number of Web sites that had their own content, 
correct? 

A. That's correct. 
Q. Traffix was known for a number of 

different contests, correct? 
A. Yes. 
Q. So that they ran contests where they 

gave stuff away, correct? 
A. Yeah, and I'm not an expert in 

everything they did, but that's my understanding, 
that they had promotional sites. Some were 
dating-related, some were of various types. So 
that's — that's correct. 

Q. So you weren't able to find any more 
directly comparable comp at that time, is that 
right? 

A. That's right. I mean, there are a 
couple of companies out there that are closer to 
e360. Datran Media is the biggest one that comes 
to mind. They are privately-held. I was not able 
to obtain any of their financial information. 
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1 2 : 1 7 : 4 8 1 it's not the best comparable that you would hope 
1 2 : 1 7 : 5 2 2 for. You know, had Datran been public, that would 
1 2 : 1 8 : 0 0 3 have been, certainly, a closer comparable to use. 
1 2 : 1 8 : 0 3 4 But, you know, in the absence of anything better, 
1 2 : 1 8 : 0 5 5 I found that that was, you know, a good proxy. 
1 2 : 1 8 : 1 1 6 Q. By the way, do you consider yourself an 
1 2 : 1 8 : 1 3 7 expert in e-mail marketing? 
1 2 : 1 8 : 1 5 8 A. Yes. 
1 2 : 1 8 : 1 5 9 Q. Do you consider yourself an expert in 
1 2 : 1 8 : 1 7 1 0 company valuations? 
1 2 : 1 8 : 2 3 1 1 A. I'dsayno. 
1 2 : 1 8 : 2 6 1 2 Q. Did you, as part of this valuation, 
1 2 : 1 8 : 3 4 1 3 make any adjustments or discounts, for example, 
1 2 : 1 8 : 3 7 1 4 for liquidity, for control, for size, anything 
1 2 : 1 8 : 4 0 1 5 likethat? 
1 2 : 1 8 : 4 0 1 6 A. No, I didn't. This was a - what 
1 2 : 1 8 : 4 5 1 7 I would call a quick and dirty analysis. I mean, 
1 2 : 1 8 : 4 6 1 8 certainly, e360 didn't have the scale that Traffix 
1 2 : 1 8 : 4 9 1 9 did, and there's a correlation between multiples 
1 2 : 1 8 : 5 2 2 0 and scale. That I'm taking the most beneficial 
1 2 : 1 8 : 5 7 2 1 view with this - with this table. So, no, there 
1 2 : 1 9 : 0 1 2 2 weren't many adjustments made at all. This was 
1 2 : 1 9 : 0 3 2 3 simply-
1 2 : 1 9 : 0 3 2 4 Q. Well, I'm talking about, were there any 
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1 2 : 1 9 : 0 5 1 

1 2 : 1 9 : 0 6 2 
12 : 1 9 : 0 8 3 
1 2 : 1 9 : 1 2 4 

1 2 : 1 9 : 1 2 5 
1 2 : 1 9 : 1 5 6 
1 2 : 1 9 : 1 8 7 

1 2 : 1 9 : 2 1 8 
1 2 : 1 9 : 2 4 9 
1 2 : 1 9 : 2 7 1 0 
1 2 : 1 9 : 3 1 1 1 
1 2 : 1 9 : 3 5 1 2 
1 2 : 1 9 : 3 9 1 3 
1 2 : 1 9 : 4 3 1 4 
1 2 : 1 9 : 4 7 1 5 
1 2 : 1 9 : 5 0 1 6 
1 2 : 2 2 : 1 8 1 7 
1 2 : 2 2 : 2 0 1 8 
1 2 : 2 2 : 2 0 1 9 
1 2 : 2 2 : 2 0 2 0 
1 2 : 2 2 : 2 2 2 1 
1 2 : 2 2 : 2 2 2 2 
12 :22 :2223 
1 2 : 2 2 : 2 3 2 4 

1 2 : 2 2 : 2 8 1 
1 2 : 2 2 : 4 4 2 
1 2 : 2 2 : 4 5 3 
1 2 : 2 2 : 4 7 4 
1 2 : 2 2 : 5 0 5 
1 2 : 2 2 : 5 3 6 
1 2 : 2 2 : 5 7 7 
1 2 : 2 3 : 0 4 8 
1 2 : 2 3 : 0 9 9 
1 2 : 2 3 : 1 3 1 0 
1 2 : 2 3 : 1 4 1 1 
1 2 : 2 3 : 1 7 1 2 
1 2 : 2 3 : 1 9 1 3 
1 2 : 2 3 : 2 1 1 4 
1 2 : 2 3 : 2 4 1 5 
1 2 : 2 3 : 2 7 1 6 
1 2 : 2 3 : 2 9 1 7 
1 2 : 2 3 : 3 1 1 8 
1 2 : 2 3 : 3 5 1 9 
1 2 : 2 3 : 4 0 2 0 
1 2 : 2 3 : 4 1 2 1 
1 2 : 2 3 : 4 3 2 2 
1 2 : 2 3 : 4 8 2 3 
1 2 : 2 3 : 5 1 2 4 
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adjustments made? 
A. No. It was basically just applying the 

EBITDA and P/E multiples from where Traffix was at 
the time. 

Q. How did the folks at uBid receive this? 
A. Well, you know, really, the focus was 

more on what e360 could do for uBid in terms of 
their potential synergies; but, you know, it was 
well received. I mean, they weren't really 
shopping for - to spend, you know, 10 to ~ 
$ 10 million on companies. I think they thought 
e360 would be available at a lesser price than 
that. But, you know, we never really got into 
serious discussions on what the — what the value 
is in their mind. You know, this was just a — a 
starting point. 

MR. JIMENEZ-EKMAN: Can you mark this. 
(WHEREUPON, said document was 
marked Linhardt 30(b)(6) 
Deposition Exhibit No. 4, for 
identification, as of 11/10/08.) 

BY MR. JIMENEZ-EKMAN: 
Q. I'm showing you what's been marked as 

Exhibit 4, and it's Bates labeled e360-000001 
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through 10. I see you're looking through that, 
Mr. Linhardt. 

A. Yes. 
Q. What is Exhibit 4? 
A. This is actually an older version of -

the quantitative analysis that I performed, just 
tried to - to try to quantify the impact of 
Spamhaus' interference in e360 — or to e360's 
business. But it's an older version, actually. 
It's not the most recent. 

Q. When did you perform this? 
A. Again, this was earlier - earlier this 

year. I don't remember the exact date, but it was 
over a period of three or four months. It took — 
it took some time to do it. 

Q. You said that there was a subsequent 
version of this? 

A. Yes. 
Q. What, if anything, caused you to revise 

your calculations? 
A. Well, one thing I forgot to include was 

cost of goods sold for any e-commerce revenue. 
So, you know, the variable cost of the business of 
getting one e-mail delivered where it would have 

1 2 : 2 3 : 5 4 1 
1 2 : 2 3 : 5 7 2 
1 2 : 2 4 : 0 1 3 
1 2 : 2 4 : 0 4 4 
1 2 : 2 4 : 0 7 5 
1 2 : 2 4 : 0 9 6 
1 2 : 2 4 : 1 2 7 
1 2 : 2 4 : 1 4 8 
1 2 : 2 4 : 1 9 9 

1 2 : 2 4 : 2 2 1 0 
1 2 : 2 4 : 2 5 1 1 
1 2 : 2 4 : 2 8 1 2 
1 2 : 2 4 : 3 1 1 3 
12 : 2 4 : 3 2 1 4 
1 2 : 2 4 : 3 3 1 5 
1 2 : 2 4 : 3 5 1 6 
1 2 : 2 4 : 3 7 1 7 
1 2 : 2 4 : 3 9 1 8 
1 2 : 2 4 : 4 1 1 9 
1 2 : 2 4 : 4 1 2 0 
1 2 : 2 4 : 4 1 2 1 
1 2 : 2 4 : 4 3 2 2 
1 2 : 2 4 : 4 5 2 3 
1 2 : 2 4 : 4 6 2 4 

1 2 : 2 4 : 4 8 1 
1 2 : 2 4 : 5 0 2 
1 2 : 2 4 : 5 2 3 
1 2 : 2 4 : 5 4 4 
1 2 : 2 4 : 5 7 5 
1 2 : 2 5 : 0 0 6 
1 2 : 2 5 : 0 3 7 
1 2 : 2 5 : 0 4 8 
1 2 : 2 5 : 0 6 9 
1 2 : 2 5 : 1 0 1 0 
1 2 : 2 5 : 1 2 1 1 
1 2 : 2 5 : 1 3 1 2 
1 2 : 2 5 : 1 4 1 3 
1 2 : 2 5 : 1 6 1 4 
1 2 : 2 5 : 1 8 1 5 
1 2 : 2 5 : 2 1 1 6 
1 2 : 2 5 : 2 3 1 7 
1 2 : 2 5 : 2 5 1 8 
1 2 : 2 5 : 2 7 1 9 
12 : 2 5 : 3 0 2 0 
1 2 : 2 5 : 3 0 2 1 
1 2 : 2 5 : 3 1 2 2 
12 : 2 5 : 3 3 2 3 
12 : 2 6 : 3 3 2 4 

"if "is 
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otherwise been blocked, there's a data royalty 
cost that's included here, but I forgot to include 
e-commerce cost of goods sold. 

So if Bargain Depot sells a pair of 
sunglasses, there's a product cost associated with 
that item that was not reflected, so I made an 
adjustment to account for that. 

I also expanded the comparable analysis 
to include an EBITDA multiple instead of a 
price/earnings multiple and brought in a couple 
additional entities for that. 

Q. Any other reason why you revised your 
analysis? 

A. There may have been. Those are the two 
examples I recall off the top of my head. 

Q. Was it a mistake, not including the 
cost of goods sold to begin with? 

A. I would say more of an oversight, 
something I neglected and forgot about. 

Q. Okay. I don't want to— 
A. Yeah. 
Q. I don't want to put a pejorative term 

or anything on it. 
A. It should have been — the cost of 
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goods should have been in there. If I - if 
you're trying to value the incremental impact on 
EBITDA, you should have cost of goods sold in 
there, for sure. 

Q. So the original Exhibit 4, in your 
view, is not accurate because it did not contain 
the cost of goods sold? 

A. It's not the most recent and, I don't 
believe, the most accurate representation. 

Q. How did it come to your attention that 
you didn't include the cost of goods sold in 
Exhibit 4? 

A. It just occurred to me after thinking 
about it more. 

Q. Did you get help from anybody in 
preparing Exhibit 4? 

A. No. 
Q. Any lawyers? Any financial 

consultants? Nobody provided you any assistance 
of any kind? 

A. No. 
Q. I'm correct, I should say? 
A. Yes. Yes, you're correct. 
Q. Okay. 
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1 2 : 2 6 : 3 3 1 
1 2 : 2 6 : 3 3 2 
1 2 : 2 6 : 3 3 3 
1 2 : 2 6 : 3 3 4 
1 2 : 2 6 : 3 8 5 
1 2 : 2 6 : 3 8 6 
1 2 : 2 6 : 4 0 7 
1 2 : 2 6 : 4 7 8 
1 2 : 2 6 : 4 9 9 
1 2 : 2 6 : 5 5 1 0 
1 2 : 2 6 : 5 6 1 1 
1 2 : 2 7 : 0 0 1 2 
1 2 : 2 7 : 0 2 1 3 
1 2 : 2 7 : 0 3 1 4 
1 2 : 2 7 : 0 6 1 5 
1 2 : 2 7 : 0 7 1 6 
1 2 : 2 7 : 0 9 1 7 

1 2 : 2 7 : 1 1 1 8 
1 2 : 2 7 : 1 2 1 9 
1 2 : 2 7 : 2 1 2 0 
1 2 : 2 7 : 2 6 2 1 
1 2 : 2 7 : 2 7 2 2 
1 2 : 2 7 : 2 9 2 3 
1 2 : 2 7 : 3 1 2 4 

1 2 : 2 7 : 3 4 1 
1 2 : 2 7 : 3 5 2 
1 2 : 2 7 : 3 5 3 
12 : 2 7 : 3 8 4 
1 2 : 2 7 : 3 9 5 
1 2 : 2 7 : 4 0 6 
1 2 : 2 7 : 4 1 7 
1 2 : 2 7 : 4 3 8 
1 2 : 2 7 : 4 5 9 
1 2 : 2 7 : 5 2 1 0 
1 2 : 2 7 : 5 8 1 1 
1 2 : 2 7 : 5 8 1 2 
1 2 : 2 8 : 0 0 1 3 
1 2 : 2 8 : 0 1 1 4 
1 2 : 2 8 : 0 2 1 5 
1 2 : 2 8 : 0 3 1 6 
1 2 : 2 8 : 0 4 1 7 
1 2 : 2 8 : 0 6 1 8 
1 2 : 2 8 : 0 8 1 9 
1 2 : 2 8 : 0 8 2 0 
1 2 : 2 8 : 1 0 2 1 
1 2 : 2 8 : 1 0 2 2 
1 2 : 2 8 : 1 1 2 3 
1 2 : 2 8 : 1 1 2 4 
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(WHEREUPON, a certain document was 

marked Linhardt 30(b)(6) 
Deposition Exhibit No. 5, for 
identification, as of 11/10/08.) 

BY MR. JIMENEZ-EKMAN: 
Q. Showing you what's been marked as 

Exhibit 5. 
A. Yeah. It's formatted differently, for 

sure. Is it okay if I take a look at the example 
that I printed out? 

Q. Sure. By that, you're referring to the 
manila folder that you brought with you? 

A. Yes. I j u s t - maybe I shouldn't jump 
ahead. I was assuming you were going to ask me if 
I knew what this document is. 

Q. I'm going to ask you if you know what 
Exhibit 5 is and whether it's the revised 
calculation. 

A. Okay. 
(Short pause.) ' 

BY MR. JIMENEZ-EKMAN: 
Q. Well, we can actually shortcut this, 

sir. I mean, you have in your hand something that 
hasn't been marked yet. Would you consider it to 
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be the revised calculation? 
A. Yes. That's correct. 
Q. Would it be easier if we made copies of 

that and used that one? 
A. Yes. 
MR. JIMENEZ-EKMAN: Okay. Let's take a short 

break, and we will just do that. 
THE WITNESS: Okay. I want to make sure I've 

got the whole thing here. It's formatted a little 
bit easier to understand, too. 

MR. BELL: Okay. 
MR. JIMENEZ-EKMAN: Did you just want to take 

lunch now instead, then? 
MR. LOETHEN: I don't care. That's fine with 

me. Whatever you want to do. 
MR. JIMENEZ-EKMAN: I mean, it's up to you. 

I mean, I'll go until one, but it might make 
sense, you know, if this is going to take a few 
minutes. 

MR. LOETHEN: That's fine. 
MR. JIMENEZ-EKMAN: So why don't we go now. 

How long do you guys want; 45 minutes, 
an hour. 

MR. LOETHEN: 45 minutes is plenty. 

1 2 : 2 8 : 1 1 1 
1 2 : 2 8 : 1 4 2 
12 : 2 8 : 1 5 3 
12 : 2 8 : 1 6 4 
12 : 2 8 : 1 7 5 
1 2 : 2 8 : 1 7 6 
1 2 : 2 8 : 1 9 7 
1 2 : 2 8 : 1 9 8 
1 2 : 2 8 : 2 4 9 
1 2 : 2 8 : 3 0 1 0 
1 2 : 2 8 : 3 0 1 1 
1 2 : 2 8 : 3 0 1 2 
1 2 : 5 4 : 4 4 1 3 

14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
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MR. JIMENEZ-EKMAN: Okay. 
MR. LOETHEN: Don't you think? 
THE WITNESS: Sure. 
MR. JIMENEZ-EKMAN: Okay. We will see you 

back at quarter after one. 
THE WITNESS: Okay. 
MR. JIMENEZ-EKMAN: All right. So we are 

going off the record at about 12:28 - or 12:29, 
actually. 

(WHEREUPON, at 12:28 p.m., the 
deposition of DAVID LINHARDT was 
recessed until 1:15 p.m., this 
date, Monday, November 10, 2008.) 
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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

e360INSIGHT, LLC, an Illinois ) 
Limited Liability Company, and ) Case No. 
DAVID LINHARDT, an individual, ) 06 C 3958 

Plaintiffs, ) 
-vs- ) Honorable 

THE SPAMHAUS PROJECT, a company ) Charles P. 
limited by guarantee and organized ) Kocoras 
under the laws of England, a/k/a ) 
THE SPAMHAUS PROJECT, LTD., ) Magistrate 

Defendant. ) Judge Brown 

November 10, 2008 
1:22 p.m. 

The 30(b)(6) deposition of 
C360INSIGHT, LCC, by DAVID LINHARDT, resumed 
pursuant to recess, at the law offices of Jenner & 
Block, Suite 4000, 330 North Wabash, Chicago, 
Illinois. 
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1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

1 
2 
3 

1 3 : 2 2 : 4 5 4 
1 3 : 2 2 : 4 5 5 
1 3 : 2 2 : 4 7 6 
1 3 : 2 2 : 4 8 7 
1 3 : 2 2 : 4 8 8 
1 3 : 2 2 : 4 8 9 
1 3 : 2 2 : 4 8 1 0 
1 3 : 2 2 : 5 0 1 1 
1 3 : 2 2 : 5 0 1 2 
1 3 : 2 2 : 5 0 1 3 
1 3 : 2 2 : 5 1 1 4 
1 3 : 2 2 : 5 7 1 5 
1 3 : 2 3 : 0 0 1 6 
1 3 : 2 3 : 0 5 1 7 
1 3 : 2 3 : 0 6 1 8 
1 3 : 2 3 : 1 4 1 9 
1 3 : 2 3 : 1 6 2 0 
1 3 : 2 3 : 1 8 2 1 
13 : 2 3 : 2 1 2 2 
1 3 : 2 3 : 2 2 2 3 
1 3 : 2 3 : 2 3 2 4 
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PRESENT: 
SYNERGY LAW GROUP, L.L.C., 
(730 West Randolph Street, Suite 600, 
Chicago, Illinois 60661, 
312-454-0015), by: 
MR. BARTLY J. LOETHEN, 
bart@synergylawgroup.com, > ^ 

appeared on behalf of the Plaintiffs; 

JENNER & BLOCK LLP, 
(330 North Wabash Avenue, 
Chicago, Illinois 60611-7603, 
312-222-9350), by: 
MR. DAVTD JIMENEZ-EKMAN, 
dj imenez-ekman@jenner. com, 
MR. CHAD E. BELL, 
cbell@jenner.com, and 
MS. SHELLEY K DUFFORD, 
sdufford@j enner. com, 

appeared on behalf of the Defendant. 

REPORTED BY: ROSANNE M. NUZZO, CRR, RPR, 
CSR License No. 84-1388. 
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(WHEREUPON, a certain document was 
marked Linhardt 30(b)(6) 
Deposition Exhibit No. 6, for 
identification, as of 11/10/08.) 

MR. JIMENEZ-EKMAN: Back on the record at 
1:23. 

DAVID LINHARDT, 
called as a witness herein, having been previously 
duly sworn and having testified, was examined and 
testified further as follows: 

EXAMINATION (Resumed) 
BY MR. JIMENEZ-EKMAN: 

Q. Showing you what's been marked as 
Exhibit 6, Exhibit 6 is a copy of the papers that 
you gave me right before lunch, and you indicated 
that that's your revised and current damages 
calculation, correct? 

A. Yes. 
Q. I think you mentioned before lunch that 

one of the principal differences between Exhibit 5 
and Exhibit 6 is that you included the cost of 
goods sold, correct? 

A. Yes. 
Q. When you included the cost of goods 

1 3 : 2 3 : 2 4 1 
1 3 : 2 3 : 2 9 2 
1 3 : 2 3 : 3 3 3 
1 3 : 2 3 : 3 7 4 
1 3 : 2 3 : 4 0 5 
1 3 : 2 3 : 4 4 6 
1 3 : 2 3 : 4 6 7 
13 : 2 3 : 5 0 8 
13 : 2 3 : 5 3 9 
1 3 : 2 3 : 5 6 1 0 
1 3 : 2 3 : 5 9 1 1 
1 3 : 2 4 : 0 4 12 
1 3 : 2 4 : 0 7 1 3 
1 3 : 2 4 : 0 7 1 4 
1 3 : 2 4 : 0 7 1 5 
1 3 : 2 4 : 0 9 1 6 
1 3 : 2 4 : 0 9 1 7 
1 3 : 2 4 : 0 9 1 8 
1 3 : 2 4 : 1 1 1 9 
1 3 : 2 4 : 1 4 2 0 
1 3 : 2 4 : 1 7 21 
1 3 : 2 4 : 2 0 2 2 
1 3 : 2 4 : 2 3 2 3 
1 3 : 2 4 : 2 7 24 

1 3 : 2 4 : 2 9 1 
1 3 : 2 4 : 3 3 2 
1 3 : 2 4 : 3 7 3 
1 3 : 2 4 : 3 7 4 
1 3 : 2 4 : 3 9 5 
1 3 : 2 4 : 4 3 6 
1 3 : 2 4 : 4 8 7 
1 3 : 2 4 : 4 9 8 
1 3 : 2 4 : 5 1 9 
1 3 : 2 4 : 5 3 1 0 
1 3 : 2 4 : 5 9 1 1 
1 3 : 2 5 : 0 1 1 2 
1 3 : 2 5 : 0 5 1 3 
1 3 : 2 5 : 0 9 1 4 
1 3 : 2 5 : 1 2 1 5 
1 3 : 2 5 : 1 2 1 6 
1 3 : 2 5 : 1 7 1 7 
1 3 : 2 5 : 2 0 1 8 
1 3 : 2 5 : 2 4 1 9 
1 3 : 2 5 : 2 7 2 0 
1 3 : 2 5 : 3 0 2 1 
1 3 : 2 5 : 3 6 2 2 
1 3 : 2 5 : 3 9 2 3 
1 3 : 2 5 : 4 1 2 4 
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sold, did you include in that the cost of sending 
e-mail messages, or did you also include the costs 
incurred by e360 affiliates for actual physical 
goods or services sold? ? 

A. Well, that's two questions. " 
The first, these costs do not include ' 

the cost of e-mail, sending e-mail messages, 
because those are costs that are incurred 
regardless of whether — whether the message is 
blocked or not. So if you're trying to measure 
the impact on — incremental impact on EBITDA, you 
would only include variable costs in that 
equation. 

(WHEREUPON, Ms. Shelley K. Dufford ' 
entered the deposition ", 
proceedings.) 

BY THE WITNESS: 
A. So, in other words, if we send 10,000 

messages, and 90 percent of them get blocked, we 
still incurred the cost of sending those messages 
and, therefore, it's not an incremental cost to 
whether Spamhaus blocked us or not. 

The only variable cost that should be 
included to accurately measure that are the data 
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costs and any costs of goods sold through any 
transaction — any purchases that have been made. 
BY MR. JIMENEZ-EKMAN: 

Q. In other words, you're treating the 
cost of sending the e-mails as a fixed cost that 
does not decrease with each instance of blocking, 
correct? 

A. Well, I would say it more as it's 
irrelevant to whether there's an incremental 
EBITDA impact or not. So -

Q. Well, I guess I'm a little confused. 
I understood from your testimony this morning that 
e360 did not itself sell any physical goods or 
services other than e-mail marketing, correct? 

A. Correct. 
Q. So is Exhibit 6 on a consolidated basis 

for all Maverick-affiliated companies? 
A. Well, it is, in effect, on a 

consolidated basis. Now, you know, Maverick — 
but none of the other companies besides e360 have 
any revenue. So when — you know, because of the 
tax filings, the Maverick numbers are the same as 
the e360 numbers. 

And so the value that — of sending an 
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1 3 : 2 5 : 4 5 1 
13 : 2 5 : 4 8 2 
1 3 : 2 5 : 5 2 3 
1 3 : 2 5 : 5 5 4 
1 3 : 2 5 : 5 5 5 
1 3 : 2 5 : 5 8 6 
1 3 : 2 6 : 0 2 7 
1 3 : 2 6 : 0 4 8 
1 3 : 2 6 : 0 5 9 

1 3 : 2 6 : 0 6 1 0 
1 3 : 2 6 : 0 8 1 1 
1 3 : 2 6 : 1 0 1 2 
1 3 : 2 6 : 1 4 1 3 
1 3 : 2 6 : 2 0 1 4 
1 3 : 2 6 : 2 8 1 5 
1 3 : 2 6 : 3 1 1 6 
1 3 : 2 6 : 3 1 1 7 
1 3 : 2 6 : 3 2 1 8 
1 3 : 2 6 : 3 4 1 9 
1 3 : 2 6 : 3 8 2 0 
1 3 : 2 6 : 4 3 2 1 
1 3 : 2 6 : 4 6 2 2 

1 3 : 2 6 : 4 7 2 3 
1 3 : 2 6 : 5 2 2 4 

1 3 : 2 6 : 5 4 1 
1 3 : 2 6 : 5 5 2 
13 : 2 6 : 5 9 3 
1 3 : 2 7 : 0 5 4 
1 3 : 2 7 : 0 6 5 
1 3 : 2 7 : 0 8 6 
1 3 : 2 7 : 1 0 7 
1 3 : 2 7 : 1 1 8 
1 3 : 2 7 : 1 2 9 
1 3 : 2 7 : 1 5 1 0 
1 3 : 2 7 : 1 7 1 1 
1 3 : 2 7 : 1 9 1 2 
13 = 2 7 : 2 1 1 3 
1 3 : 2 7 : 2 4 1 4 
1 3 : 2 7 : 2 6 1 5 
1 3 : 2 7 : 3 2 1 6 
1 3 : 2 7 : 3 5 1 7 
1 3 : 2 7 : 3 7 1 8 
1 3 : 2 7 : 4 3 1 9 
1 3 : 2 7 : 4 6 2 0 
1 3 : 2 7 : 5 0 2 1 
1 3 : 2 7 : 5 3 2 2 
1 3 : 2 7 : 5 6 2 3 
13 : 2 7 : 5 8 2 4 
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e-commerce campaign for Bargain Depot, let's say, 
the value to e360 is equivalent to the revenue 
generated from that campaign minus the cost of 
those goods. 

Q. But Bargain Depot and e360, you 
testified before lunch, filed essentially a 
consolidated tax return under the Maverick 
company, correct? 

A. That's right. 

Q. Bargain Depot did incur variable costs 
of goods sold, correct? 

A. No. Those — those show up on--at 
the Maverick level. You know, there's not a P&L 
statement for Bargain Depot. 

Q. Okay. So any — 
A. So when an e-commerce -
Q. Go ahead. 
A. Well, when an e-commerce sale is made, 

the revenue goes to e360,and the costs go to e360 
as well for those goods. 

Q. Directly on e360's books? 
A. Which are, essentially, Maverick's 

books which incorporate — include both. a 
Q. Okay. Well, let's step back for a 
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second. 
Does e360, did it keep separate books, 

separate from Maverick and ~ 
A. There's only one set of— 
Q. — and Bargain Depot? 
A. No, they didn't. There's only one set 

of books, really. 
Q. So all of the financial data that 

you've got here is for all of the entities you've 
listed, not just for e360, is that correct? 

A. Well, not really, because e360 is the 
only company that had any revenue, so they're one 
and the same. The revenue for Maverick is the 
same as the revenue for e360. None of the other 
entities have any revenue associated with it. • 

Q. Well, I feel like we're going around in 
circles here a little bit. 

E360 did not sell goods, correct? 
A. Well, you know, it's ~ it's somewhat 

o f - a little bit of semantics in terms of what 
you define as the entity and, you know, who 
purchased the products. I mean, the books were 
kept at the Maverick level, so there aren't 
separate financial statements for Bargain Depot 

1 3 : 2 8 : 0 2 1 
13 : 2 8 : 0 5 2 
13 : 2 8 : 1 1 3 
1 3 : 2 8 : 1 5 4 
1 3 : 2 8 : 1 6 5 
1 3 : 2 8 : 1 9 6 
13 : 2 8 : 2 6 7 
1 3 : 2 8 : 2 8 8 
1 3 : 2 8 : 3 0 9 

1 3 : 2 8 : 3 2 1 0 
1 3 : 2 8 : 3 4 1 1 
1 3 : 2 8 : 3 7 1 2 
13 : 2 8 : 3 8 1 3 
1 3 : 2 8 : 4 2 1 4 
1 3 : 2 8 : 4 6 1 5 
1 3 : 2 8 : 4 8 1 6 
1 3 : 2 8 : 5 2 1 7 
13 : 2 8 : 5 6 1 8 
1 3 : 2 8 : 5 8 1 9 
1 3 : 2 9 : 0 2 2 0 
1 3 : 2 9 : 0 3 2 1 
13 : 2 9 : 0 6 2 2 
1 3 : 2 9 : 1 0 2 3 
1 3 : 2 9 : 1 2 2 4 

1 3 : 2 9 : 1 4 1 
1 3 : 2 9 : 1 8 2 
1 3 : 2 9 : 19 3 
1 3 : 2 9 : 2 1 4 
1 3 : 2 9 : 2 2 5 
1 3 : 2 9 : 2 3 6 
1 3 : 2 9 : 2 5 7 
1 3 : 2 9 : 2 9 8 
1 3 : 2 9 : 3 2 9 
1 3 : 2 9 : 3 6 1 0 
1 3 : 2 9 : 3 8 1 1 
1 3 : 2 9 : 4 1 1 2 
1 3 : 2 9 : 4 6 1 3 
1 3 : 2 9 : 4 8 1 4 
1 3 : 2 9 : 5 2 1 5 
1 3 : 2 9 : 5 4 1 6 
1 3 : 2 9 : 5 9 1 7 
13 : 3 0 : 0 3 1 8 
1 3 : 3 0 : 0 3 1 9 
1 3 : 3 0 : 0 4 2 0 
1 3 : 3 0 : 0 6 2 1 
1 3 : 3 0 : 1 0 2 2 
1 3 : 3 0 : 1 5 2 3 
1 3 : 3 0 : 1 9 2 4 
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ande360. S o -
Q. So you have no way of separating out 

results and data for e360 from, for example, 
Bargain Depot? * 

A. Correct. They're — so when a product > 
is sold, the revenue goes to the Maverick-reported 1 
number, which is essentially — and the costs go 
there as well. There's only one set of 
consolidated books. 

Q. And that one set of consolidated books > 
was used to prepare Exhibit 6? 

A. Yes. 
Q. Now, as far as the actual underlying 

transactions went, if you look, for example, at a ' 
Bargain Depot transaction, Bargain Depot was the 
purchaser of the good which is ultimately sold on, * 
correct? 1 

A. Not really. I mean, it flowed through i 
e - the e360 bank account, if you will. 

Q. As opposed to telling me where the 
funds came from, tell me who the third parties 
contracted with. Was e360 - did it have purchase 
orders for actual physical goods? 

A. Some — some were done in Bargain > 

P a g e 1 0 1 

Depot's name. Some were done in e360's name. 
Q. Do you have records which separate 

those out? » 
A. What kind of records? The actual 

invoices? 
Q. Any kind of records. If you wanted to 

figure out which ones went through e360 and which 
ones went through Bargain Depot, as a technical 
matter, could you do that? 

A. I'm not sure that we have those 
records. I'm not sure what — we've never 
prepared financial statements that were separate. 

Q. So you're not sure as you sit here < 
today if you could separate out the goods 
purchased technically by Bargain Depot from those » 
purchased technically by e360, correct? 

A. Well, what goods are you referring to, 
I mean? 

Q. I'm talking about — 
A. I mean, Bargain Depot was a legal 

entity that was set up to be in the place where 
the e-commerce business was conducted. We never 
fully separated those two businesses in terms of 
financial statements. And since they're 
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1 3 : 3 0 : 2 3 1 
13 : 3 0 : 2 6 2 
1 3 : 3 0 : 2 9 3 
13 : 3 0 : 3 1 4 
13 : 3 0 : 3 3 5 
1 3 : 3 0 : 3 5 6 
1 3 : 3 0 : 3 9 7 
1 3 : 3 0 : 4 2 8 
1 3 : 3 0 : 4 4 9 
13 : 3 0 : 4 7 1 0 
13 : 3 0 : 5 0 1 1 
13 : 3 0 : 5 2 1 2 
13 : 3 0 : 5 7 1 3 
1 3 : 3 1 : 0 0 1 4 
1 3 : 3 1 : 0 4 1 5 
1 3 : 3 1 : 0 9 1 6 
13 : 3 1 : 1 2 1 7 
1 3 : 3 1 : 1 4 1 8 
1 3 : 3 1 : 1 7 1 9 
1 3 : 3 1 : 1 8 2 0 
13 : 3 1 : 2 2 2 1 
13 : 3 1 : 3 0 2 2 
1 3 : 3 1 : 3 5 2 3 
1 3 : 3 1 : 3 8 2 4 

1 3 : 3 1 : 3 9 1 
1 3 : 3 1 : 4 2 2 
13 : 3 1 : 4 3 3 
1 3 : 3 1 : 4 9 4 
1 3 : 3 1 : 5 2 5 
1 3 : 3 1 : 5 5 6 
1 3 : 3 1 : 5 9 7 
1 3 : 3 2 : 0 3 8 
1 3 : 3 2 : 0 3 9 
1 3 : 3 2 : 0 4 1 0 
1 3 : 3 2 : 0 6 1 1 
1 3 : 3 2 : 0 7 1 2 
1 3 : 3 2 : 0 9 1 3 
1 3 : 3 2 : 1 1 1 4 
1 3 : 3 2 : 1 3 1 5 
1 3 : 3 2 : 1 6 1 6 
1 3 : 3 2 : 1 8 1 7 
1 3 : 3 2 : 2 0 1 8 
1 3 : 3 2 : 2 6 1 9 
1 3 : 3 2 : 2 8 2 0 
1 3 : 3 2 : 2 9 2 1 
1 3 : 3 2 : 3 2 22 
1 3 : 3 2 : 3 4 23 
1 3 : 3 2 : 3 4 24 

1 _ I I H . U . I . I J , ui 
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ultimately owned by the same parent, we didn't 
have a need to separate those for tax reporting 
purposes. 

So — but, you know, as I recall, when 
an e-commerce transaction went through, that money 
actually would go into an e360 bank account. And ' 
the products that were purchased, sometimes they 
were purchased under Bargain Depot, sometimes 
e360. Ultimately, it would all roll up for 
reporting purposes, anyway. 

So when I'm looking at the impact on 
EBITDA from a Bargain Depot campaign, I'm looking 
at revenue generated from that campaign minus the 
data costs — the costs of the list, basically — 
and minus the cost of goods sold because that's 
the value of what that campaign generated — or 
would have generated. 

Q. I appreciate that that's the way that 
you've performed it. 

My question is: Does the data exist, 
if you wanted to, to allocate the cost of goods 
sold to the entity that was the entity that 
technically incurred the cost? 

A. I don't believe so, but I've never 
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attempted to construct a separate financial u ,c, 
statement. v>-

Q. Is it your testimony that all revenue, 
all — I'll start again. 

Is it your testimony that all revenue, 
regardless of the entity that generated it, 
including Bargain Depot, flowed into e360's 
account? 

A Yes. 
Q. Did Bargain Depot have its own bank 

accounts? 
A. I believe it did, but really no 

transactions going through it. 
Q. When you say "really no transactions," 

the lawyer in me says does that mean almost no 
transactions or literally not a single 
transaction? 

A. There was an initial deposit of maybe, 
you know, some nominal amount, maybe 10 bucks or 
something to create the account. And then, 
I don't recall any material transactions that were 
flowed through the Bargain Depot account 

Q. So -
A. It was something that was never fully M ,' 

1 3 : 3 2 : 3 6 1 
1 3 : 3 2 : 3 7 2 
1 3 : 3 2 : 4 1 3 
1 3 : 3 2 : 4 8 4 
1 3 : 3 2 : 5 0 5 
1 3 : 3 2 : 5 3 6 
1 3 : 3 2 : 5 9 7 
1 3 : 3 3 : 0 0 8 
1 3 : 3 3 : 0 1 9 
1 3 : 3 3 : 0 2 1 0 
1 3 : 3 3 : 0 4 1 1 
13 : 3 3 : 0 6 1 2 
1 3 : 3 3 : 0 8 1 3 
1 3 : 3 3 : 0 8 1 4 
1 3 : 3 3 : 1 0 1 5 
1 3 : 3 3 : 1 3 1 6 
1 3 : 3 3 : 1 5 1 7 
1 3 : 3 3 : 1 7 1 8 
1 3 : 3 3 : 2 1 1 9 
1 3 : 3 3 : 2 2 2 0 
1 3 : 3 3 : 2 3 2 1 
1 3 : 3 3 : 3 4 2 2 
1 3 : 3 3 : 3 9 2 3 
1 3 : 3 3 : 4 6 2 4 

1 3 : 3 3 : 4 8 1 
1 3 : 3 3 : 4 9 2 
13 : 3 3 : 5 1 3 
1 3 : 3 3 : 5 3 4 
1 3 : 3 3 : 5 4 5 
1 3 : 3 3 : 5 5 6 
1 3 : 3 3 : 5 8 7 
1 3 : 3 4 : 0 1 8 
1 3 : 3 4 : 0 6 9 
1 3 : 3 4 : 0 9 1 0 
1 3 : 3 4 : 1 1 1 1 
1 3 : 3 4 : 1 4 1 2 
1 3 : 3 4 : 1 9 1 3 
1 3 : 3 4 : 2 2 1 4 
1 3 : 3 4 : 2 5 1 5 
1 3 : 3 4 : 2 6 1 6 
1 3 : 3 4 : 3 1 1 7 
1 3 : 3 4 : 3 5 1 8 
1 3 : 3 4 : 3 9 1 9 
1 3 : 3 4 : 4 2 2 0 
1 3 : 3 4 : 4 5 2 1 
1 3 : 3 4 : 4 9 2 2 
1 3 : 3 4 : 5 1 2 3 
1 3 : 3 4 : 5 3 2 4 
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implemented. 

Q. And the revenue numbers shown in h. 
Exhibit 6, as I understand your testimony now, * 
this includes revenues not only for the e-mail f 
marketing that e360 did, but for purchases of * 
goods and/or services by end customers, correct? 

A. Can you restate that question? 
Q. Sure. 
A. I'm not sure ~ 
Q. I'm having a little bit of problem with 

the terminology here. If we talk about "e-mail : 
marketing" as the service that e360 provided ~ " 

A. Yes. 
Q. — and you've given some testimony 

about that this morning, okay? All right. So I'm ^ 
going to put that aside for a second. l 

You also testified that Bargain Depot 
actually sold goods and services other than e-mail 
marketing, correct? 

A. Yes. 
Q. Okay. My question to you is: Do the 

numbers on Exhibit 6 include revenues generated 
via Bargain Depot for goods and services sold 
other than e-mail marketing? 
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A. Yes. 
Q. So, in other words — I don't know what 

these goods and services were — 
A. So if y o u -
Q. — but if you were selling widgets to 

people direct mail, the revenue received for the 
sale of widgets would be included in Exhibit 6? 

A. Yes. And, effectively, the way that 
has been viewed is that it's really e360's 
compensation for running that campaign. * 

So the way a typical client campaign 
would work is, they would pay a percentage of the 
profit that they made on the transaction. So this 
is no different than Bargain Depot. The profit 
from the transaction is the revenue from selling 
the item minus the cost of that item. • 

And so I'm attributing that to — to 
e- — through e360 because, really, e360 is the 
only sub company that had a P&L. Bargain Depot, 
as I mentioned or carved out, none of these other 
hosting companies had any transactions at all. So 
if you say, you know, what's the difference 
between Maverick's income statement and e360's, 
it's zero. They're the same. 
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1 3 : 3 4 : 5 7 1 
1 3 : 3 4 : 5 9 2 
1 3 : 3 5 : 0 5 3 
1 3 : 3 5 : 0 7 4 
1 3 : 3 5 : 0 8 5 
1 3 : 3 5 : 0 9 6 
1 3 : 3 5 : 1 2 7 
1 3 : 3 5 : 1 4 8 
1 3 : 3 5 : 1 7 9 
1 3 : 3 5 : 1 8 1 0 
1 3 : 3 5 : 1 8 1 1 
1 3 : 3 5 : 2 0 1 2 
1 3 : 3 5 : 2 5 1 3 
1 3 : 3 5 : 2 9 1 4 
1 3 : 3 5 : 3 1 1 5 
1 3 : 3 5 : 3 4 1 6 
1 3 : 3 5 : 4 2 1 7 

1 3 : 3 5 : 4 6 1 8 
1 3 : 3 5 : 5 0 1 9 
1 3 : 3 5 : 5 2 2 0 
1 3 : 3 5 : 5 4 2 1 
1 3 : 3 5 : 5 6 2 2 
1 3 : 3 6 : 0 2 2 3 
1 3 : 3 6 : 0 5 2 4 

1 3 : 3 6 : 1 1 1 
13 : 3 6 : 1 6 2 
13 : 3 6 : 1 8 3 
1 3 : 3 6 : 2 2 4 
1 3 : 3 6 : 2 6 5 
1 3 : 3 6 : 2 8 6 
1 3 : 3 6 : 3 0 7 
13 : 3 6 : 3 3 8 
1 3 : 3 6 : 3 6 9 
13 : 3 6 : 3 9 1 0 
13 : 3 6 : 4 1 1 1 
1 3 : 3 6 : 4 3 1 2 
1 3 : 3 6 : 4 6 1 3 
1 3 : 3 6 : 5 0 1 4 
1 3 : 3 6 : 5 2 1 5 
1 3 : 3 6 : 5 4 1 6 
1 3 : 3 6 : 5 6 1 7 
1 3 : 3 7 : 0 3 1 8 
1 3 : 3 7 : 1 3 1 9 
1 3 : 3 7 : 1 8 2 0 
13 : 3 7 : 2 2 2 1 
1 3 : 3 7 : 2 4 2 2 
1 3 : 3 7 : 2 5 2 3 
1 3 : 3 7 : 2 8 2 4 
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Q. Internally, you treated them the same? 
A. Yes. Well, and externally. I mean, 

that's what the filings — those tax filings are 
based on. 

Q. In other words, you treated them the 
same for tax purposes, correct? 

A. Yeah. The IRS requirements are, you 
know, if it's a single member LLC, it's 
disregarded. . 

Q. And I appreciate that. 
A. So that's what I mean by that. 
Q. As far as third parties went other than 

the IRS, Bargain Depot held itself out as an 
entity in and of itself, correct? 

A. It did on occasion, yes. 
Q. Now, let me turn back to Exhibit 6. 

If we look at the first row there, it says, quote, 
"total active records," end quote, and there's 
numbers listed across the top. What were the 
total active records? 

A. The total active records are the number 
of unique e-mail addresses that were in the 
database at the time - so this would be at the 
end of 2003, in the first example - 19,977,000 
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e-mail records that had not unsubscribed - in 
other words, they hadn't opted out, and they 
hadn't generated a hard bounce yet. So they're 
valid, non-unsubscribed records. 

Q. And what's a "hard bounce"? 
A. A hard bounce is a message you get from 

the recipient ISP that says this e-mail address is 
not valid, either the account has been canceled or 
something to that effect. It's an undeliverable 
message, error message. 

Q. Are these numbers at year-end of each 
of these years in the various columns? 

A. They're averages for the year. 
Q. So they're an average of month-end 

numbers? 
A. Beginning of month - or beginning of 

year plus end of year and divided by two. 
Q. The "total active records" sums up the 

number of active records in each of the databases 
you were licensed to use, including the license 
from Bargain Depot, correct? 

A. Correct. 
Q. All right. The next row there is 

"total confirmed records in database affected by 

1 3 : 3 7 : 3 2 1 
1 3 : 3 7 : 3 5 2 
1 3 : 3 7 : 3 6 3 
1 3 : 3 7 : 3 8 4 
1 3 : 3 7 : 4 1 5 
1 3 : 3 7 : 4 8 6 
1 3 : 3 7 : 5 2 7 
1 3 : 3 7 : 5 4 8 
1 3 : 3 8 : 0 0 9 
1 3 : 3 8 : 0 4 1 0 
1 3 : 3 8 : 1 0 1 1 
1 3 : 3 8 : 1 5 1 2 
1 3 : 3 8 : 1 8 1 3 
1 3 : 3 8 : 2 2 1 4 
1 3 : 3 8 : 2 5 1 5 
1 3 : 3 8 : 2 6 1 6 
1 3 : 3 8 : 2 9 1 7 
1 3 : 3 8 : 3 3 1 8 
1 3 : 3 8 : 3 6 1 9 
1 3 : 3 8 : 4 0 2 0 
1 3 : 3 8 : 4 5 2 1 
1 3 : 3 8 : 4 9 2 2 
1 3 : 3 8 : 5 1 2 3 
1 3 : 3 8 : 5 5 2 4 

1 3 : 3 8 : 5 8 1 
13 : 3 9 : 0 0 2 
13 : 3 9 : 0 4 3 
1 3 : 3 9 : 0 9 4 
13 : 3 9 : 1 4 5 
13 : 3 9 : 1 5 6 
13 : 3 9 : 1 7 7 
13 : 3 9 : 2 0 8 
13 : 3 9 : 2 3 9 
1 3 : 3 9 : 2 6 1 0 
13 = 3 9 : 2 9 1 1 
13 : 3 9 : 3 6 1 2 
1 3 : 3 9 : 3 8 1 3 
13 : 3 9 : 4 0 1 4 
1 3 : 3 9 : 4 5 1 5 
13 : 3 9 : 5 0 1 6 
13 : 3 9 : 5317 
1 3 : 4 0 : 0 4 1 8 
13 = 4 0 : 0 5 1 9 
13 : 4 0 : 0 9 2 0 
1 3 : 4 0 : 1 2 2 1 
1 3 : 4 0 : 1 6 2 2 
13 = 4 0 : 2 0 2 3 
13 = 4 0 : 2 3 2 4 
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Spamhaus block." Did I read that correctly? 
A. Yes. 
Q. How did you come up with that? 
A. Well, the blocks occur at the recipient 

domain level. So, for example, Comcast.net, if we 
have a subscriber that signs up with a Comcast.net 
address and if Comcast, who happens to be a 
Spamhaus customer, is using Spamhaus at the time, 
which they were, then when Comcast receives an 
e-mail request from e360 and that IP address, the 
IP address that we're sending it from, if it gets 
a hit on Spamhaus' blacklist, Comcast immediately 
rejects the message and says, "We're not 
allowing - going to allow you to send the message 
because you're on Spamhaus." 

So to determine the total records in 
the database that were affected by Spamhaus, 
I went back and dug out error messages from our 
log files that contained the words "Spamhaus" and 
"SBL" because oftentimes — not in every case, but 
in some cases — the ISP will actually tell you 
what the SBL message is and instruct you to 
contact Spamhaus. 

I found a sample of all of those error 
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messages, somewhere in the order of 27 million 
messages. So these are confirmed domains, 
Comcast.net being an example, of ISPs that were 
actively using Spamhaus to block inbound e-mail 
transmissions. 

I then went back to the database with 
that list of domains, and there are over 120,000 
of these domains, unique domains that are using 
Spamhaus. And I went back, and because the e-mail 
address contains a domain, of course, I could 
count up the number of those active records that 
were being administered by a company who was using 
Spamhaus, and that's what that number is. 

So in 2003, of the 19.9 million 
records, 15.4 or 15.5 million, or 77 percent of 
those, were being managed by someone who was 
actively using Spamhaus to block e-mail. 

Q. As I understand your testimony and the 
way you've also described it in Exhibit 2, a 
certain number of e-mail messages hard bounce back 
to you and indicate that they have been blocked; 
and that message indicates further that the reason 
for the blockage is a Spamhaus listing, is that 
correct? 
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1 3 : 4 0 : 2 3 1 
1 3 : 4 0 : 2 4 2 
1 3 : 4 0 : 2 7 3 
1 3 : 4 0 : 3 1 4 
1 3 : 4 0 : 3 3 5 
1 3 : 4 0 : 3 6 6 
1 3 : 4 0 : 3 8 7 
13 : 4 0 : 4 0 8 
1 3 : 4 0 : 4 2 9 
1 3 : 4 0 : 4 5 1 0 
1 3 : 4 0 : 4 9 1 1 
1 3 : 4 0 : 5 3 12 
1 3 : 4 0 : 5 4 1 3 
1 3 : 4 0 : 5 6 1 4 
1 3 : 4 1 : 0 3 1 5 
1 3 : 4 1 : 0 7 1 6 
1 3 : 4 1 : 0 9 1 7 
1 3 : 4 1 : 1 1 1 8 
1 3 : 4 1 : 1 3 1 9 
1 3 : 4 1 : 1 5 2 0 
1 3 : 4 1 : 1 7 2 1 
1 3 : 4 1 : 2 0 2 2 
1 3 : 4 1 : 2 3 2 3 
1 3 : 4 1 : 2 5 2 4 

1 3 : 4 1 : 2 7 1 
1 3 : 4 1 : 2 9 2 
1 3 : 4 1 : 3 1 3 
1 3 : 4 1 : 3 5 4 
1 3 : 4 1 : 4 0 5 
1 3 : 4 1 : 4 3 6 
1 3 : 4 1 : 4 5 7 
1 3 : 4 1 : 4 5 8 
1 3 : 4 1 : 4 7 9 
1 3 : 4 1 : 4 8 1 0 
1 3 : 4 1 : 4 9 1 1 
1 3 : 4 1 : 5 2 1 2 
1 3 : 4 1 : 5 6 1 3 
1 3 : 4 1 : 5 9 1 4 
1 3 : 4 2 : 0 3 1 5 
1 3 : 4 2 : 0 3 1 6 
1 3 : 4 2 : 0 6 1 7 
1 3 : 4 2 : 1 0 1 8 
1 3 : 4 2 : 1 2 1 9 
1 3 : 4 2 : 1 4 2 0 
1 3 : 4 2 : 1 6 2 1 
1 3 : 4 2 : 1 9 2 2 
1 3 : 4 2 : 2 4 2 3 
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A. Well, that — I wouldn't characterize 
that as a hard bounce. Typically, that's not a 
hard bounce. A hard bounce is — the terminology 
is most often used for e-mails that are known to 
be undeliverable. So if somebody canceled their 
account and the account was shut off, that's a 
hard bounce. 

Spamhaus, when people use Spamhaus, 
they don't generate hard bounces. They generate 
soft bounces, which are of a different type. And 
in Spamhaus' case, a soft bounce is a spam block. 
You know, we're belonging this message because we 
think it's spam. 

Q. So you have a certain number of soft 
bounce messages come back, indicating that the 
reason for the soft bounce had something to do 
with Spamhaus, correct? 

A. Not "something to do with." It had — 
the only thing to do with it was Spamhaus. The 
error message that was returned said, "You are 
blocked" — and I'm paraphrasing — but "You are 
blocked because you're on Spamhaus. Here's the 
Spamhaus SBL. Contact them to resolve the 
matter." 
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Q. There were approximately 27 million of 
those, correct? 

A. 27 million error messages, over 120,000 
unique domain names who were using Spamhaus. 

Q. Okay. I just want to focus on this one 
step at a time. 

A. Okay. 
Q. You have and you say you've produced to 

us — 
A. Yes. 
Q. — 27 million e-mail messages that 

soft bounced to you, and the message coming back 
indicated it was because of Spamhaus, correct? 

A. 27 million error messages, but, yes, 
that is correct. 

Q. Okay. So 27 million error messages. 
And that's over the entire period from 2003 
through the end of 2007, correct? 

A. No. No. That was a sample. We didn't 
archive every single error message. It would have 
been, you know, too much data to accommodate. So 
this was a sample in 2006 at a couple times. Some 
of them may have been in 2005 as well, but I think 

1 3 : 4 2 : 2 6 2 4 most of them were in 2006, during times when an 

1 3 : 4 2 : 3 1 1 

1 3 : 4 2 : 3 5 2 
13 : 4 2 : 3 9 3 
13 : 4 2 : 4 3 4 
1 3 : 4 2 : 4 6 5 
13 : 4 2 : 4 7 6 
1 3 : 4 2 : 4 9 7 
1 3 : 4 2 : 5 4 8 
1 3 : 4 2 : 5 6 9 
1 3 : 4 3 : 0 1 1 0 
13 :43 = 0511 
1 3 : 4 3 : 0 7 1 2 
1 3 : 4 3 : 1 0 1 3 
13 : 4 3 : 1 2 1 4 
1 3 : 4 3 : 1 4 1 5 
1 3 : 4 3 : 1 7 1 6 
1 3 : 4 3 : 2 0 1 7 
1 3 : 4 3 : 2 1 1 8 
1 3 : 4 3 : 2 3 1 9 
13 : 4 3 : 2 5 2 0 
1 3 : 4 3 : 2 7 2 1 
13 :43 :2722 
13 :43 :2923 
1 3 : 4 3 : 3 1 2 4 

1 3 : 4 3 : 3 4 1 
1 3 : 4 3 : 3 6 2 
1 3 : 4 3 : 3 9 3 
1 3 : 4 3 : 4 3 4 
1 3 : 4 3 : 4 5 5 
1 3 : 4 3 : 4 7 6 
1 3 : 4 3 : 4 9 7 
1 3 : 4 3 : 5 2 8 
1 3 : 4 3 : 5 5 9 
1 3 : 4 3 : 5 6 1 0 
1 3 : 4 3 : 5 8 1 1 
1 3 : 4 4 : 0 1 1 2 
1 3 : 4 4 : 0 3 1 3 
1 3 : 4 4 : 0 5 1 4 
1 3 : 4 4 : 0 7 1 5 
1 3 : 4 4 : 1 1 1 6 
1 3 : 4 4 : 1 5 1 7 
1 3 : 4 4 : 1 6 1 8 
1 3 : 4 4 : 1 7 1 9 
1 3 : 4 4 : 2 0 2 0 
13 : 4 4 : 2 8 2 1 
1 3 : 4 4 : 3 4 22 
13 = 44 = 44 23 
1 3 : 4 4 : 4 8 2 4 
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SBL was in place and we were mailing from our 
infrastructure. So it's a sample. * 

Q. You don't have all of the soft bounce ;< 
Spamhaus messages? You don't have them anymore? 

A. No. 
Q. So you couldn't say as you sit here how 

many in total you received from 2003 to 2007? 
A. I could not. The best I could do is 

estimate based on a sample. 
Q. And in any case, so that sample during 

that — the time period — strike that. 
You're not sure what time period 

exactly the sample corresponds to, correct? * 
A. I just don't recall. But in the file 

that we produced, there is a time stamp, so a date * 
and a time for every error message that was "• 
received. 

Q So that will indicate, for the error 
messages, what date and time that particular error 
message was received, correct? 

A. Yes. 
Q. That does not necessarily indicate the * 

beginning and ending of the time for which you 
took a sample, correct? 'l 

i 
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A. Well, if you looked at the oldest date c 

and the youngest date, then that would indicate 
the range of time that the sample is representing. 

Q. And you're confident that that sample 
is all-inclusive for the time period from the 
first date to the last date? k 

A. No. It's a sample, and I — and we 
didn't save every one, so it's a sample. 

Q. Okay. 
A. It's not at all from the beginning 

or — but it's a pretty good sample. I mean, 
27 million is a large number. But it's a sample 
of the messages. 

Q. Now, as I read this, the total number 
of e-mail messages sent during that time period 
was approximately 6.6 billion? 

A. That's right. 
Q. Okay. 
A. Over a five-year period. 1 
Q. Now, your methodology for calculating 

what you call the total confirmed messages blocked 
by Spamhaus was to assume that a message sent to a * 
domain name that you understood to be using 
Spamhaus was blocked by Spamhaus, is that correct? 
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1 3 : 4 4 : 5 0 1 
1 3 : 4 4 : 5 4 2 
1 3 : 4 4 : 5 5 3 
1 3 : 4 4 : 5 9 4 
1 3 : 4 5 : 0 5 5 
1 3 : 4 5 : 0 7 6 
1 3 : 4 5 : 0 9 7 
1 3 : 4 5 : 1 1 8 
1 3 : 4 5 : 1 1 9 
1 3 : 4 5 : 1 4 1 0 
1 3 : 4 5 : 2 1 1 1 
1 3 : 4 5 : 2 4 1 2 
1 3 : 4 5 : 2 6 1 3 

1 3 : 4 5 : 3 0 1 4 
1 3 : 4 5 : 3 3 1 5 
1 3 : 4 5 : 3 6 1 6 
1 3 : 4 5 : 3 8 1 7 
1 3 : 4 5 : 4 1 1 8 
1 3 : 4 5 : 4 5 1 9 
1 3 : 4 5 : 4 8 2 0 
1 3 : 4 5 : 5 1 2 1 
1 3 : 4 5 : 5 6 2 2 
1 3 : 4 6 : 0 3 2 3 
1 3 : 4 6 : 0 7 2 4 

1 3 : 4 6 : 0 9 1 
1 3 : 4 6 : 1 0 2 
1 3 : 4 6 : 1 3 3 
1 3 : 4 6 : 1 5 4 
1 3 : 4 6 : 1 7 5 
1 3 : 4 6 : 1 9 6 
1 3 : 4 6 : 2 1 7 
1 3 : 4 6 : 2 1 8 
1 3 : 4 6 : 2 6 9 
1 3 : 4 6 : 3 2 1 0 
1 3 : 4 6 : 3 6 1 1 
1 3 : 4 6 : 3 9 1 2 
1 3 : 4 6 : 4 1 1 3 
1 3 : 4 6 : 4 2 1 4 
1 3 : 4 6 : 4 9 1 5 
1 3 : 4 6 : 5 4 1 6 
1 3 : 4 6 : 5 6 1 7 
1 3 : 4 6 : 5 9 1 8 
1 3 : 4 7 : 0 4 1 9 
1 3 : 4 7 : 0 8 2 0 
1 3 : 4 7 : 1 1 2 1 
1 3 : 4 7 : 1 6 2 2 
1 3 : 4 7 : 1 8 2 3 
1 3 : 4 7 : 2 3 2 4 
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A. That is correct. 
Q. Now, let me ask you about that. 

As you understand it, does Spamhaus 
itself actually block any e-mail? 

MR. LOETHEN: Objection as to whether that's 
relevant to the damages calculation. 

But go ahead. 
BY THE WITNESS: 

A. Well, my understanding is that they do 
indirectly block the ISPs who use their blacklist. 
Spamhaus has a data feed service that, as 
I understand it, updates every 30 minutes. The 
ISPs that have contracted to use that blacklist 
call out to - or download the - the blacklist, 
which is essentially a list of IP addresses. They 
load that into their system. 

And every time an e-mail request is 
made or received, I should say, they check the — 
the "from IP" address to see if it matches up with 
that blacklist. And if it does, they block and 
return an error message. If you contact the ISPs, 
as I've done many times, and ask them to — "How 
can we resolve the matter, we're getting a 
Spamhaus matter," they consistently refer us to 
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Spamhaus. 
So it seems to me that Spamhaus is in 

control of who is on the list. They are in 
control of the process for adding and subtracting 
people from the list and, therefore, most people 
would say and do say that Spamhaus is the one 
that's doing the blocking. 
BY MR. JIMENEZ-EKMAN: 

Q. As you understand it, ISP companies 
individually determine, based on a number of 
criteria, what messages they permit to get through, 
and what they block, correct? 

A. Yes. 
Q. And among other things, some of them 

download a Spamhaus list, correct? 
A. That's my understanding, yes. 
Q. Do you know whether those companies get 

that Spamhaus list from The Spamhaus Project or 
from Spamhaus Technology? 

A. You know, my understanding is, 
Mr. Linford set up a company called Spamhaus 
Technologies and that Spamhaus Technologies gets 
the list from Spamhaus Project. I believe he's 
indicated there's no consideration made for that 

1 3 : 4 7 : 2 6 1 
1 3 : 4 7 : 2 7 2 
1 3 : 4 7 : 3 0 3 
1 3 : 4 7 : 3 5 4 
1 3 : 4 7 : 3 8 5 
1 3 : 4 7 : 4 1 6 
1 3 : 4 7 : 4 4 7 
1 3 : 4 7 : 4 7 8 
1 3 : 4 7 : 5 0 9 
1 3 : 4 7 : 5 2 1 0 
1 3 : 4 7 : 5 3 1 1 
1 3 : 4 8 : 0 2 1 2 
1 3 : 4 8 : 0 2 1 3 
1 3 : 4 8 : 0 3 1 4 
1 3 : 4 8 : 0 5 1 5 
1 3 : 4 8 : 0 7 1 6 
1 3 : 4 8 : 1 0 1 7 
1 3 : 4 8 : 1 2 1 8 
1 3 : 4 8 : 1 9 1 9 
1 3 : 4 8 : 2 3 2 0 
1 3 : 4 8 : 2 7 2 1 
1 3 : 4 8 : 3 1 2 2 
1 3 : 4 8 : 3 3 2 3 
1 3 : 4 8 : 3 4 2 4 

1 3 : 4 8 : 3 6 1 
1 3 : 4 8 : 3 9 2 
1 3 : 4 8 : 4 0 3 
1 3 : 4 8 : 4 3 4 
1 3 : 4 8 : 4 3 5 
1 3 : 4 8 : 4 4 6 
1 3 : 4 8 : 4 6 7 
1 3 : 4 8 : 4 9 8 
1 3 : 4 8 : 5 4 9 
1 3 : 4 8 : 5 6 1 0 
1 3 : 4 8 : 5 8 1 1 
1 3 : 4 8 : 5 9 1 2 
1 3 : 4 9 : 0 2 1 3 
1 3 : 4 9 : 0 5 1 4 
1 3 : 4 9 : 0 6 1 5 
1 3 : 4 9 : 0 6 1 6 
1 3 : 4 9 : 0 9 1 7 
1 3 : 4 9 : 1 1 1 8 
1 3 : 4 9 : 1 3 1 9 
1 3 : 4 9 : 1 7 2 0 
1 3 : 4 9 : 2 0 2 1 
1 3 : 4 9 : 2 6 2 2 
1 3 : 4 9 : 2 8 2 3 
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list. 

And then Spamhaus Technologies then 
contracts with the ISPs for access to that list. 
And I think they've recently changed all that 
to — to use Mail Creations, or somebody like , 
that, instead of Spamhaus Tech. * 

So that's my understanding of the 
legal entities involved that are engaged in the 
transaction. 

Q. So it's your understanding as you sit 
here today that the ISPs access the list at 
Spamhaus Technology? 

A. I don't know where they get it % 
physically. I don't. " 

Q. You don't know one way or another? * 
A. I don't. And, you know, I wasn't aware " 

of the existence of this other entity until 
Mr. Linford replied to one of our Interrogatories. 

Q. I also take it that you don't have 
any — well, from your testimony, you've never 
been employed by an ISP, correct? 

A. Well, Tve worked for AT&T. I think 
they would qualify. 

Q. So they were an ISP. 

P a g e 117 , 

And your duties at AT&T, did they have 
anything to do with determining what e-mail 
messages would get through and what would get 
blocked? 

A. No, they did not. 
Q. So you don't have any personal 

knowledge as you sit here about the process that 
any of these ISPs have gone through to determine 
which messages are blocked and which are let ( 

through, correct? » 
A. That's - J 
MR. LOETHEN: Again, I'll object based on the 

relevance, as to what this has to do with damages. 
But go ahead. 

BY THE WITNESS: 
A. Well, I know what's publicly available 

about the way in which they make these decisions. 
I also know through the error messages 

that we've received and how our mail server 
interacts with other mail servers, what some of 
their policies are. So I do have that knowledge 
base through — you know, through operating 
experience. 
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1 3 : 4 9 : 3 0 1 

1 3 : 4 9 : 3 1 2 
1 3 : 4 9 : 3 2 3 
1 3 : 4 9 : 3 5 4 
1 3 : 4 9 : 3 7 5 
1 3 : 4 9 : 4 5 6 
1 3 : 4 9 : 4 8 7 
1 3 : 4 9 : 5 7 8 
1 3 : 5 0 : 0 2 9 

1 3 : 5 0 : 0 5 1 0 
1 3 : 5 0 : 0 8 1 1 
1 3 : 5 0 : 1 1 1 2 
1 3 : 5 0 : 1 5 1 3 
1 3 : 5 0 : 1 7 1 4 
1 3 : 5 0 : 1 8 1 5 
1 3 : 5 0 : 1 8 1 6 
1 3 : 5 0 : 2 2 1 7 
1 3 : 5 0 : 2 5 1 8 
1 3 : 5 0 : 2 8 1 9 
1 3 : 5 0 : 3 1 2 0 
1 3 : 5 0 : 3 4 2 1 
1 3 : 5 0 : 3 6 2 2 
1 3 : 5 0 : 3 9 2 3 
1 3 : 5 0 : 4 1 2 4 

1 3 : 5 0 : 4 5 1 
1 3 : 5 0 : 4 7 2 
1 3 : 5 0 : 5 0 3 
1 3 : 5 0 : 5 2 4 
1 3 : 5 0 : 5 2 5 
1 3 : 5 0 : 5 4 6 
1 3 : 5 0 : 5 6 7 
1 3 : 5 0 : 5 8 8 
1 3 : 5 1 : 0 1 9 
1 3 : 5 1 : 0 5 1 0 
1 3 : 5 1 : 1 0 1 1 
1 3 : 5 1 : 1 2 1 2 
1 3 : 5 1 : 1 5 1 3 
1 3 : 5 1 : 1 9 1 4 
1 3 : 5 1 : 2 1 1 5 
1 3 : 5 1 : 2 4 1 6 
1 3 : 5 1 : 3 0 1 7 
1 3 : 5 1 : 3 3 1 8 
1 3 : 5 1 : 3 9 1 9 
1 3 : 5 1 : 4 4 2 0 
1 3 : 5 1 : 4 4 2 1 
1 3 : 5 1 : 4 8 2 2 
1 3 : 5 1 : 5 1 2 3 
1 3 : 5 2 : 0 0 2 4 
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BY MR. JIMENEZ-EKMAN: 

Q. You've never been involved personally ; 
in the decision by an ISP to block or permit 
e-mail from a particular domain, correct? 

A. Correct. 
Q. Going back to Exhibit 6, the assumption 

in Exhibit 6 was that if you received any e-mail 
from a particular domain indicating that the 
e-mail had been blocked as a result of a Spamhaus 
listing, you assumed for your calculations in 
Exhibit 6 that all e-mail to that domain were 
blocked on account of a Spamhaus listing, correct? 

A. That is correct. 
Q. Are there any — 
A. Now, we have asked — you know, we've 

asked for more detail from Spamhaus to tell us 
who's using your list and when, and we've been 
unable to obtain any information. So all I have 
to go with are the confirmed Spamhaus users, and 
that is the methodology that was employed here. 

Q. When you say "confirmed Spamhaus 
users," the way that you determine whether you 
would assume whether they were a Spamhaus user is 
whether you got one or more soft messages back 
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from them, indicating that one of your messages 
had been blocked because of Spamhaus, correct? 

A. Yeah. That's true 99 percent of the 
time. 

There's an additional criteria — way 
in which you could be named a confirmed user in 
this analysis, and that is if you publicly stated 
that you use Spamhaus but you don't put it in the 
error message. So Yahoo is an example of that. 
Yahoo has publicly stated that they use Spamhaus. 
They don't put it in the error message when you 
get a, you know, soft bounce, but they've publicly 
stated that, so I included the Yahoo addresses. 

And if you look at this — you can't 
really read it here (indicating), but this sheet, 
which is four sheets down — again, if you look at 
it electronically, it's more legible. But the 
grade — this is a list of the top 100 domains in 
the database for every year, so 2003, '4, '5, '6 
and so on. 

The highlighted domains and associated 
record counts are the domains that were included 
as a confirmed Spamhaus user. So, for example, in 
2003, AOL, which was the largest domain at the 

1 3 : 5 2 : 0 3 1 
1 3 : 5 2 : 0 8 2 
1 3 : 5 2 :11 3 
1 3 : 5 2 : 1 3 4 
1 3 : 5 2 : 1 7 5 
1 3 : 5 2 : 2 3 6 
1 3 : 5 2 : 2 6 7 
1 3 : 5 2 : 3 5 8 
1 3 : 5 2 : 4 0 9 
1 3 : 5 2 : 4 3 1 0 
13 : 5 2 : 4 6 1 1 
13 : 5 2 : 4 7 1 2 
1 3 : 5 2 :49 13 
1 3 : 5 2 : 4 9 14 
1 3 : 5 2 : 5 3 15 
1 3 : 5 2 : 5 6 1 6 
1 3 : 5 2 : 5 8 1 7 
1 3 : 5 3 : 0 1 1 8 
1 3 : 5 3 : 0 3 1 9 
1 3 : 5 3 : 0 5 2 0 
1 3 : 5 3 : 0 9 2 1 
1 3 : 5 3 : 1 1 2 2 
1 3 : 5 3 : 1 7 23 
1 3 : 5 3 : 1 9 2 4 

1 3 : 5 3 : 2 1 1 
1 3 : 5 3 : 2 3 2 
1 3 : 5 3 : 2 6 3 
1 3 : 5 3 : 2 8 4 
1 3 : 5 3 : 3 0 5 
1 3 : 5 3 : 3 3 6 
1 3 : 5 3 : 3 6 7 
1 3 : 5 3 : 3 9 8 
1 3 : 5 3 : 4 2 9 
1 3 : 5 3 : 4 6 1 0 
1 3 : 5 3 : 4 9 1 1 
1 3 : 5 3 : 5 7 1 2 
1 3 : 5 4 : 0 0 1 3 
1 3 : 5 4 : 0 2 1 4 
1 3 : 5 4 : 0 2 1 5 
1 3 : 5 4 : 1 1 1 6 
1 3 : 5 4 : 1 4 1 7 
1 3 : 5 4 : 1 6 1 8 
13 : 5 4 : 1 7 1 9 
1 3 : 5 4 : 2 0 2 0 
1 3 : 5 4 : 2 2 2 1 
1 3 : 5 4 : 2 3 2 2 
1 3 : 5 4 : 2 3 2 3 
1 3 : 5 4 : 2 6 2 4 
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time — actually, they're counted as not a 

confirmed Spamhaus user because I've never gotten 
a bounce message. They've never publicly stated 
that they use Spamhaus, but — but Hotmail and 
Yahoo are included as confirmed Spamhaus users. 

Q So there are two potential criteria 
which, for your particular analysis, would have an 
ISP provider considered a confirmed Spamhaus user 
for that period; and that is, the receipt of one 
of these soft messages indicating Spamhaus was the 
reason, or they publicly stated that they were 
using Spamhaus? 

A. That is correct. 
Q. For the ones that publicly stated that 

they were using Spamhaus — I think you gave Yahoo 
as an example. Do you know off the top of your 
head any others? 

A Well, Comcast, they do both. They give 
you an error message, but they also publish on 
their Web site the fact that they use Spamhaus. 

Road Runner, which is owned by 
Time Warner, you know, as I recall, I think Yahoo, 
I could ~ well, I don't want to misstate it. 
I know that Yahoo is an example of someone who 

P a g e 1 2 1 

doesn't give the error reference to Spamhaus but 
has said publicly; and, you know, there are a 
significant number of records there. 

The rest of them, as I recall, are only 
in the case where we've gotten the confirmed 
message from their server so... 

Q. And I think you gave a breakdown of 
99 percent and 1 percent before. The vast 
majority of the total confirmed messages blocked 
by Spamhaus, you reached the conclusion as to 
those because you'd gotten a soft message back, 
indicating that Spamhaus was the reason for the 
block of a message, correct? 

A. That is correct. 
Q. All right. Are there reasons other 

than Spamhaus that would cause an ISP to block 
mail from any particular domain? 

A. Yes. 
Q. What other reasons are those? 
MR. LOETHEN: Object as to relevancy. 

Go ahead. 
BY THE WITNESS: 

A. Well, again, based on my experience, 
there are, you know, a lot of things and a lot of 
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1 3 : 5 4 : 3 1 1 
1 3 : 5 4 : 3 2 2 
13 : 5 4 : 3 5 3 
1 3 : 5 4 : 3 9 4 
1 3 : 5 4 : 4 2 5 
1 3 : 5 4 : 4 7 6 
1 3 : 5 4 : 5 2 7 
1 3 : 5 4 : 5 6 8 
1 3 : 5 4 : 5 9 9 
1 3 : 5 5 : 0 2 1 0 
1 3 : 5 5 : 0 6 1 1 
1 3 : 5 5 : 1 2 1 2 
1 3 : 5 5 : 1 5 1 3 
1 3 : 5 5 : 1 9 1 4 

1 3 : 5 5 : 2 2 1 5 
1 3 : 5 5 : 2 4 1 6 
1 3 : 5 5 : 2 7 1 7 
1 3 : 5 5 : 3 1 1 8 
1 3 : 5 5 : 3 4 1 9 
1 3 : 5 5 : 3 8 2 0 
1 3 : 5 5 : 4 1 2 1 
1 3 : 5 5 : 4 2 2 2 
1 3 : 5 6 : 1 2 2 3 

24 

1 3 : 5 6 : 1 3 1 
1 3 : 5 6 : 1 4 2 
1 3 : 5 6 :16 3 
1 3 : 5 6 : 2 0 4 
1 3 : 5 6 : 2 4 5 
1 3 : 5 6 : 2 9 6 
1 3 : 5 6 : 3 0 7 
1 3 : 5 6 : 3 5 8 
1 3 : 5 6 : 4 1 9 
1 3 : 5 6 : 4 5 1 0 
1 3 : 5 6 : 4 7 1 1 
1 3 : 5 6 : 5 2 1 2 
1 3 : 5 6 : 5 7 1 3 
1 3 : 5 7 : 0 4 1 4 
1 3 : 5 7 : 0 8 1 5 
1 3 : 5 7 : 1 5 1 6 
1 3 : 5 7 : 1 8 1 7 
1 3 : 5 7 : 2 3 1 8 
1 3 : 5 7 : 2 5 1 9 
1 3 : 5 7 : 2 6 20 
1 3 : 5 7 : 2 7 21 
1 3 : 5 7 : 3 0 2 2 
1 3 : 5 7 : 3 3 23 
1 3 : 5 7 : 3 4 2 4 
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additional things that they don't make publicly 
available. So one example is your hard bounce 
rate. If you send too many invalid addresses, 
that could trigger an automatic block. There are 
content-based filters. There are private 
blacklists that the IP maintains. There's a whole 
host of— there's a number of things. 

In my experience, though, the issue 
is — has been, is, we have tried to deal with 
these issues, whatever the issue is; that as soon 
as it's known that it's e360 or Dave Linhardt, 
that's effectively the end of the conversation. 
There's no willingness on behalf of the ISP to ' 
make any accommodations as soon as they find out 
that it's e360 and Dave Linhardt. 

And that's what's often — almost in 
every case — referenced, is the Spamhaus ROKSO 
listing, SBL listings or other information that 
Spamhaus has put on their Web site about e360 and 
me. 

MR. JIMENEZ-EKMAN: Can I have that one back, 
please, or I can look over your shoulder. 

(Short pause.) 
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BY MR. JIMENEZ-EKMAN: 
Q. I think my question was whether there 

were conditions other than being listed by 
Spamhaus which would cause a block, and you listed 
hard bounce rate, content-based filters, private 
blacklists. 

Are there any other conditions or 
events which could lead to the blocking of e-mail 
by an ISP from a particular address? 

A. Yes. There are other blacklisting 
organizations like Spamhaus. That's another type. 
But those are the primary — primary block 
reasons, as I understand them. 

Q. Now, do you have any data on the 
percentage of hard bounces that your database 
generated? 

A. Anecdotal — yes, we do. 
Q. What percentage was that? 
A. It's usually — 
MR. LOETHEN: I'm going to object as to the 

relevance of this line of questioning continuing, 
as to what it has to do with damages, but that 
Spamhaus caused it is the reason for the 
deposition. 

1 3 : 5 7 : 3 5 1 
1 3 : 5 7 : 3 6 2 
1 3 : 5 7 : 3 7 3 
1 3 : 5 7 : 4 0 4 
1 3 : 5 7 : 4 1 5 
1 3 : 5 7 : 4 4 6 
1 3 : 5 7 : 4 4 7 
1 3 : 5 7 : 4 4 8 
1 3 : 5 7 : 4 6 9 
1 3 : 5 7 : 4 7 1 0 
1 3 : 5 7 : 4 8 1 1 
1 3 : 5 7 : 5 0 1 2 
1 3 : 5 7 : 5 2 1 3 
1 3 : 5 7 : 5 2 1 4 
1 3 : 5 7 : 5 2 1 5 
1 3 : 5 7 : 5 2 1 6 
1 3 : 5 7 : 5 5 1 7 
1 3 : 5 7 : 5 6 1 8 
1 3 : 5 7 : 5 8 1 9 
1 3 : 5 8 : 0 0 2 0 
1 3 : 5 8 : 0 2 2 1 
1 3 : 5 8 : 0 2 2 2 
1 3 : 5 8 : 0 4 2 3 
1 3 : 5 8 : 0 7 2 4 

1 3 : 5 8 : 1 2 1 
1 3 : 5 8 : 1 4 2 
13 : 58 : 16 3 
1 3 : 5 8 : 2 2 4 
1 3 : 5 8 : 2 5 5 
1 3 : 5 8 : 2 8 6 
1 3 : 5 8 : 3 1 7 
1 3 : 5 8 : 3 3 8 
1 3 : 5 8 : 3 5 9 
1 3 : 5 8 : 3 9 1 0 
1 3 : 5 8 : 4 3 1 1 
1 3 : 5 8 : 4 4 1 2 
1 3 : 5 8 : 4 6 1 3 
1 3 : 5 8 : 4 9 1 4 
1 3 : 5 8 : 5 1 1 5 
1 3 : 5 8 : 5 3 1 6 
1 3 : 5 8 : 5 5 1 7 
1 3 : 5 8 : 5 5 1 8 
1 3 : 5 8 : 5 6 1 9 
1 3 : 5 8 : 5 8 2 0 
1 3 : 5 9 : 0 5 2 1 
1 3 : 5 9 : 0 7 2 2 
1 3 : 5 9 : 1 0 2 3 
1 3 : 5 9 : 1 3 2 4 
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But go ahead, Dave. 

MR. JIMENEZ-EKMAN: Well, I'll take the bait . 
and respond very briefly. There's, obviously, an » 
issue of causation here. If the messages were f 
blocked for some other reason, it's not Spamhaus' * 
problem. 

THE WITNESS: Well, let m e -
MR. LOETHEN: No. 
MR. JIMENEZ-EKMAN: There's no reason to 

argue about it, though, Bart. j 
MR. LOETHEN: That's fine. ; 
MR. JIMENEZ-EKMAN: I'm articulating that \ 

basis — ' 
MR. LOETHEN: I understand. 
MR. JIMENEZ-EKMAN: - because I'm not just 

going to sit here and ignore you. If you want to 
have a continuing relevance objection to this, 
that's fine with me. You can object on a 
case-by-case, I don't care. But that's the basis. ' 
I think it's quite relevant. 
BY THE WITNESS: 

A. So let me clarify what I think you're 
asking So there are several criteria that an ISP i, 
would use. However, tripping any one of them is 
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necessary — is enough to trigger a block. 
So, for example, if there's a Spamhaus 

block in place, the first thing that an inbound 
ISP server would do is, they would check the 
"from IP." And if they see it as a positive hit, 
that this IP address is on Spamhaus, they don't 
check anything else. They don't bother to check 
anything else. It's an automatic block. There's 
no more communication between our server and the 
recipient's server. The connection is terminated. 
BY MR. JIMENEZ-EKMAN: 

Q. You testified that you've never been in 
an ISP, making those determinations. How do you 
know what you just testified to? 

A. I've had e-mail systems administrators 
describe the process to me. 

Q. Who was that? 
So you don't have any personal 

knowledge about that, correct? 
A. I spoke with Todd Herr at Road Runner 

through e-mail conversations and over the phone, 
and that's how he described his process to me. 

Q. Any others? 
A. Yeah. Robert Horn at Cogent; various 
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1 3 : 5 9 : 2 0 1 
1 3 : 5 9 : 2 2 2 
1 3 : 5 9 : 2 3 3 
1 3 : 5 9 : 2 3 4 
1 3 : 5 9 : 2 8 5 
1 3 : 5 9 : 3 0 6 
1 3 : 5 9 : 3 3 7 
1 3 : 5 9 : 3 4 8 
1 3 : 5 9 : 3 8 9 
1 3 : 5 9 : 4 3 1 0 
1 3 : 5 9 : 4 6 1 1 
1 3 : 5 9 : 4 6 1 2 
1 3 : 5 9 : 4 7 1 3 
1 4 : 0 0 : 0 7 1 4 
1 4 : 0 0 : 0 9 1 5 
1 4 : 0 0 : 1 1 1 6 
1 4 : 0 0 : 1 3 1 7 
1 4 : 0 0 : 1 6 1 8 
1 4 : 0 0 : 2 1 1 9 
1 4 : 0 0 : 3 5 2 0 
1 4 : 0 0 : 3 7 2 1 
1 4 : 0 0 : 4 0 2 2 
1 4 : 0 0 : 4 3 2 3 
1 4 : 0 0 : 4 5 2 4 

1 4 : 0 0 : 4 7 1 
1 4 : 0 0 : 5 4 2 
1 4 : 0 0 : 5 8 3 
1 4 : 0 1 : 0 0 4 
1 4 : 0 1 : 0 4 5 
1 4 : 0 1 : 1 0 6 
1 4 : 0 1 : 1 3 7 
1 4 : 0 1 : 1 5 8 
1 4 : 0 1 : 1 8 9 
1 4 : 0 1 : 2 1 1 0 
1 4 : 0 1 : 2 6 1 1 
1 4 : 0 1 : 2 9 1 2 
1 4 : 0 1 : 3 2 1 3 
1 4 : 0 1 : 3 3 1 4 
1 4 : 0 1 : 3 4 1 5 
1 4 : 0 1 : 3 7 1 6 
1 4 : 0 1 : 4 1 1 7 
1 4 : 0 1 : 4 3 1 8 
1 4 : 0 1 : 4 5 1 9 
1 4 : 0 1 : 4 6 2 0 
1 4 : 0 1 : 4 9 2 1 
1 4 : 0 1 : 5 4 2 2 
1 4 : 0 1 : 5 6 2 3 
1 4 : 0 2 : 0 1 2 4 
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members of AOL's abuse team. ,," " 
Q. Tell me who they were. 
A. I don't recall. 
Q. Anybody else? 
A. Yes, I'm sure. You know, I don't 

remember all their names right now. 
But in general, we were constantly 

communicating with the top ISPs, for sure, I'd say 
the top 20, to try to resolve delivery issues. 

Q. Okay. My job here is to get to the 
details. 

Do you remember anybody else besides 
Mr. Herr and Mr. Horn that you heard this from? 

A. Well, I have had e-mail exchanges and 
conversations with several e-mail administrators. 
They don't always identify themselves. 

But Hotmail, which is owned by MSN — 
or Microsoft has indicated that a Spamhaus block 
is an automatic block; Yahoo; Juno; NetZero. 

And, you know, virtually anyone that 
I have ever spoken with that has implemented the 
Spamhaus blacklist, that is how they do it. It's 
not one of several things that they consider. 
It's a - it's a blacklist. So if you are on it, 
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the connection is immediately terminated. 
Q. Going back to my question, which was: 

Have you done any empirical analysis to determine 
whether your hard bounce rate was enough to 
trigger any ISP to block your IP addresses based 
on the hard bounce rate? 

A. Yes. I mean, there were a few times 
where we were unblocked, a few rare times when we 
were unblocked, and we were able to send mail and 
get feedback on whether our metrics were within 
limits, including a hard bounce metric. 

Q. Which ISPs were those? 
A. AOL. 
Q. Anybody else? 
A. Yeah. We had - we had our mailings 

independently analyzed by Return Path, which is an 
e-mail reputation monitoring company. 

Q. Have you produced all of that, those 
documents to us? 

A. I believe we produced the Return Path 
report. And I think our bounce rate was less than 
2 percent. 

Q. Do you know what the bounce rate 
thresholds are at any ISPs? 

1 4 : 0 2 : 0 3 1 
1 4 : 0 2 : 0 5 2 
1 4 : 0 2 : 0 9 3 
1 4 : 0 2 : 1 2 4 
1 4 : 0 2 : 1 2 5 
1 4 : 0 2 : 1 4 6 
1 4 : 0 2 : 1 7 7 
1 4 : 0 2 : 2 0 8 
1 4 : 0 2 : 2 0 9 
1 4 : 0 2 : 2 2 1 0 
1 4 : 0 2 : 2 3 1 1 
1 4 : 0 2 : 2 8 1 2 
1 4 : 0 2 : 3 0 1 3 
1 4 : 0 2 : 3 5 1 4 
1 4 : 0 2 : 4 1 1 5 
1 4 : 0 2 : 4 5 1 6 
1 4 : 0 2 : 4 6 1 7 
1 4 : 0 2 : 4 8 1 8 
1 4 : 0 2 : 4 9 1 9 
1 4 : 0 2 : 5 1 2 0 
1 4 : 0 2 : 5 3 2 1 
1 4 : 0 2 : 5 5 2 2 
1 4 : 0 2 : 5 9 2 3 
1 4 : 0 3 : 0 3 2 4 

1 4 : 0 3 : 0 7 1 
1 4 : 0 3 : 1 1 2 
1 4 : 0 3 : 1 4 3 
1 4 : 0 3 : 1 6 4 
1 4 : 0 3 : 1 7 5 
1 4 : 0 3 : 1 8 6 
1 4 : 0 3 : 2 0 7 
1 4 : 0 3 : 2 0 8 
1 4 : 0 3 : 2 1 9 
1 4 : 0 3 : 3 4 1 0 
1 4 : 0 3 : 3 7 1 1 
1 4 : 0 3 : 3 7 1 2 
1 4 : 0 3 : 3 7 1 3 
1 4 : 0 3 : 4 0 1 4 
1 4 : 0 3 : 4 7 1 5 
1 4 : 0 3 : 5 0 1 6 
1 4 : 0 3 : 5 6 1 7 
1 4 : 0 4 : 0 0 1 8 
1 4 : 0 4 : 0 3 1 9 
1 4 : 0 4 : 0 6 2 0 
1 4 : 0 4 : 0 8 2 1 
1 4 : 0 4 : 0 8 2 2 
1 4 : 0 4 : 1 3 2 3 
1 4 : 0 4 : 2 0 2 4 
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A. Well, they don't publish anything, but , 
rule of thumb industrywide is 10 percent or less 
usually is not a problem as long as you keep your ' 
file up to date. 

Q. How do you know that? 
A. Just talking to other folks in the 

industry, competitors, suppliers, that kind of 
thing. 

Q. So just talking to other people. ' 
Anybody in particular that you remember telling I 
you that? 

A. Yeah. I mean, I recently — yeah, 
Yesmail, folks at Yesmail that manage Walter 
Karl's list. Nick Ferrazzo is his name. He < 
stated that his — their internal metric is 
10 percent hard bounce or less. 

Q. Anybody else that you talked to about 
that? 

A. Not that I can recall at this — at 
this time. k 

Q. You said another reason that messages 
might be blocked was content-based filters. Have 

Si 

you done any empirical analysis to determine 
whether the messages that were created by your 
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clients would trigger those filters? 
MR. LOETHEN: I'm going to just continue the 

objection, and I won't mention it again. 
But go ahead. 

BY THE WITNESS: 
A. I'm sorry. Can you rephrase the 

question? 
MR. JIMENEZ-EKMAN: Can you read it back, 

please. 
(WHEREUPON, the record was read by 
the reporter as requested.) 

BY THE WITNESS: 
A. The answer is yes. We worked with a 

company called Pivotal Veracity that had a tool 
that you could use to evaluate the content impact 
of triggering any filters. 

We also used a tool called SpamAssassin 
that would score the content of a message and tell 
us how likely it was to trigger a block, a 
content-based block. 
BY MR. JIMENEZ-EKMAN: 

Q. So these are tools that are provided to 
marketers in an effort to assist the marketers in 
getting e-mail messages past spam filters? 
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1 4 : 0 4 : 2 6 1 
1 4 : 0 4 : 2 9 2 
1 4 : 0 4 : 3 3 3 
1 4 : 0 4 : 3 6 4 
1 4 : 0 4 : 3 8 5 
1 4 : 0 4 : 4 2 6 
1 4 : 0 4 : 4 7 7 
1 4 : 0 4 : 4 9 8 
1 4 : 0 4 : 5 2 9 
1 4 : 0 4 : 5 6 1 0 
1 4 : 0 4 : 5 9 1 1 
1 4 : 0 5 : 0 1 1 2 
1 4 : 0 5 : 0 5 1 3 
1 4 : 0 5 : 0 9 1 4 
1 4 : 0 5 : 1 2 1 5 
1 4 : 0 5 : 1 6 1 6 
1 4 : 0 5 : 1 8 1 7 
1 4 : 0 5 : 2 1 1 8 
1 4 : 0 5 : 2 2 1 9 
1 4 : 0 5 : 2 5 2 0 
1 4 : 0 5 : 3 0 2 1 
1 4 : 0 5 : 3 3 2 2 
1 4 : 0 5 : 3 6 2 3 
1 4 : 0 5 : 4 1 2 4 

1 4 : 0 5 : 4 3 1 
1 4 : 0 5 : 4 5 2 
1 4 : 0 5 : 4 9 3 
1 4 : 0 5 : 5 4 4 
1 4 : 0 5 : 5 8 5 
1 4 : 0 6 : 0 0 6 
1 4 : 0 6 : 0 1 7 
1 4 : 0 6 : 0 3 8 
1 4 : 0 6 : 0 5 9 
1 4 : 0 6 : 0 7 1 0 
1 4 : 0 6 : 1 0 1 1 
1 4 : 0 6 : 1 1 1 2 
1 4 : 0 6 : 1 3 1 3 
1 4 : 0 6 : 1 5 1 4 
1 4 : 0 6 : 1 9 1 5 
1 4 : 0 6 : 2 3 1 6 
1 4 : 0 6 : 2 4 1 7 
1 4 : 0 6 : 2 4 1 8 
1 4 : 0 6 : 2 5 1 9 
1 4 : 0 6 : 2 6 2 0 
1 4 : 0 6 : 2 8 2 1 
1 4 : 0 6 : 2 8 2 2 
1 4 : 0 6 : 3 0 2 3 
1 4 : 0 6 : 3 2 2 4 

P a g e 1 3 0 

A. It assists — well, almost. They are 
tools that assist marketers in - in preventing 
them from — or helping them not to inadvertently 
trigger content filters. 

Q. Do you know how these compare to the 
actual filters used by ISPs? 

A. Well, in the SpamAssassin case, 
SpamAssassin is a free product. So most of the 
smaller ISPs, I'd say, beyond the top 20 use 
SpamAssassin as their de facto standard for 
content filtering. So it is, in effect, the same 
product that the ISPs are using. 

The bigger ones are a little bit more 
complicated, and that's where tools like Pivotal 
Veracity come into play. They look at some higher 
level algorithms that try to predict or score 
whether the content of a message is a spam message 
or not. 

Q. You also said that there were other 
private blacklists of IP addresses, correct? 

A. Correct. 
Q. Do you know whether any of e360's owned 

or controlled IP addresses appeared on any private 
blacklists? 

P a g e 1 3 1 

A. Well, by "private blacklist," I mean a 
blacklist that an ISP is maintaining internally, 
you know, for their own purposes. I'm not aware 
of us ever being on an internal blacklist, no. 
I don't have any information to suggest that we 
were. 

Q. Did you do anything to try and gather 
information to determine whether you were? 

A. No, because in all - in almost every 
case, it was Spamhaus was the reason that we were 
getting back. 

Q. So just focusing on my question, you 
didn't undertake any investigation to determine 
whether you were on the private blacklist of any 
ISP, correct? 

MR. LOETHEN: He's answered that question 
already. 
BY THE WITNESS: 

A. There's no reason to. They — the ISP 
would tell us what the reason was, and they would 
say it was because of Spamhaus, so... 
BY MR. JIMENEZ-EKMAN: 

Q. So, as a result, you did not undertake 
any investigation to determine whether you were on 

1 4 : 0 6 : 3 3 1 
1 4 : 0 6 : 3 6 2 
1 4 : 0 6 : 3 7 3 
1 4 : 0 6 : 3 8 4 
1 4 : 0 6 : 4 0 5 
1 4 : 0 6 : 4 0 6 
1 4 : 0 6 : 5 9 7 
1 4 : 0 7 : 0 2 8 
1 4 : 0 7 : 0 4 9 
1 4 : 0 7 : 0 4 1 0 
1 4 : 0 7 : 0 6 1 1 
1 4 : 0 7 : 0 9 1 2 
1 4 : 0 7 : 1 0 1 3 
1 4 : 0 7 : 1 3 1 4 
1 4 : 0 7 : 1 6 1 5 
1 4 : 0 7 : 2 0 1 6 
1 4 : 0 7 : 2 3 1 7 
1 4 : 0 7 : 2 4 1 8 
1 4 : 0 7 : 2 4 1 9 
1 4 : 0 7 : 2 5 2 0 
1 4 : 0 7 : 2 8 2 1 
1 4 : 0 7 : 3 2 2 2 
1 4 : 0 7 : 3 4 2 3 
1 4 : 0 7 : 3 8 2 4 

1 4 : 0 7 : 4 1 1 
1 4 : 0 7 : 4 3 2 
1 4 : 0 7 : 4 5 3 
1 4 : 0 7 : 4 8 4 
1 4 : 0 7 : 5 4 5 
1 4 : 0 7 : 5 6 6 
1 4 : 0 7 : 5 9 7 
1 4 : 0 8 : 0 6 8 
1 4 : 0 8 : 1 1 9 
1 4 : 0 8 : 1 5 1 0 
1 4 : 0 8 : 1 7 1 1 
1 4 : 0 8 : 2 1 1 2 
1 4 : 0 8 : 2 3 1 3 
1 4 : 0 8 : 2 7 1 4 
1 4 : 0 8 : 3 0 1 5 
1 4 : 0 8 : 3 4 1 6 
1 4 : 0 8 : 3 7 1 7 
1 4 : 0 8 : 4 0 1 8 
1 4 : 0 8 : 4 3 1 9 
1 4 : 0 8 : 4 8 2 0 
1 4 : 0 8 : 5 0 2 1 
1 4 : 0 8 : 5 2 2 2 
1 4 : 0 8 : 5 6 2 3 
1 4 : 0 8 : 5 9 2 4 

P a g e 13 2 • 

any private ISP blacklist, correct? 

MR. LOETHEN: Which he's already answered. • 
BY THE WITNESS: ( 

A. That is correct. I did not, and it was 
irrelevant. 
BY MR. JIMENEZ-EKMAN: 

Q. The next row on Exhibit 6 is "percent 
Spamhaus blocked messages." Do you see that? „ 

A. Yes. 
Q. Is that just a mathematical calculation 

between the two prior rows? ! 

A. Yes. 
Q. The next row is — and when I say that, 

you're basically dividing the total confirmed 
messages blocked by Spamhaus divided by the total 
messages sent, correct? 

A. Yes. 
Q. All right. 
A. I believe that's correct. 
Q. The next row on Exhibit 6 is "total 

assumed messages blocked by Spamhaus - all 
messages." What does that mean? 

A. Well, like I said, we have been trying 
to figure out what the accurate Spamhaus user 

P a g e 133 

count is. 
There was a statement made by 

Mr. Linford — I have got a copy of it 
somewhere — that earlier — earlier this year, it 
was in a discussion group online. Someone had 
asked him, you know, "Who are the Spamhaus users?" 
And he basically responded and said that all of 
the giant ISPs are Spamhaus users. And so I'm 
using that statement to make the assumption that 
they're blocking everything. 

So the intention here is to kind of 
bound — you know, reporting a range of revenue 
impact; you know, a hundred percent blockage is 
the high end number, and then the confirmed number 
was used to generate the confirmed revenue number. 

I mean, we've always maintained that if 
someone could tell us exactly which domains were 
using Spamhaus and when, you know, we could make 
some adjustments here. But Mr. Linford has 
basically said that everybody is using it, so 
that's where those numbers come from. 

Q. So starting from 2004 on, this assumes 
that every single message that was sent was 
blocked? 
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14 : 09 : 00 1 
1 4 : 0 9 : 0 0 2 
1 4 : 0 9 : 0 1 3 
1 4 : 0 9 : 0 7 4 
1 4 : 0 9 : 0 9 5 
1 4 : 0 9 : 1 2 6 
1 4 : 0 9 : 1 5 7 
1 4 : 0 9 : 1 7 8 
1 4 : 0 9 : 1 9 9 
1 4 : 0 9 : 2 5 1 0 
1 4 : 0 9 : 2 7 1 1 
1 4 : 0 9 : 3 0 1 2 
1 4 : 0 9 : 3 5 1 3 
1 4 : 0 9 : 3 8 1 4 
1 4 : 0 9 : 4 3 1 5 
1 4 : 0 9 : 4 5 1 6 
1 4 : 0 9 : 4 8 1 7 
1 4 : 0 9 : 5 1 1 8 
1 4 : 0 9 : 5 3 1 9 
1 4 : 1 0 : 0 1 2 0 
1 4 : 1 0 : 0 3 2 1 
1 4 : 1 0 : 0 7 2 2 
1 4 : 1 0 : 1 1 2 3 
1 4 : 1 0 : 1 4 2 4 

1 4 : 1 0 : 1 4 1 
1 4 : 1 0 : 1 9 2 
1 4 : 1 0 : 2 2 3 
1 4 : 1 0 : 2 7 4 
1 4 : 1 0 : 3 0 5 
1 4 : 1 0 : 3 3 6 
1 4 : 1 0 : 3 5 7 
1 4 : 1 0 : 4 0 8 
1 4 : 1 0 : 4 7 9 
1 4 : 1 0 : 5 0 1 0 
1 4 : 1 0 : 5 6 1 1 
1 4 : 1 1 : 0 0 1 2 

1 4 : 1 1 : 0 3 1 3 
1 4 : 1 1 : 0 7 1 4 
1 4 : 1 1 : 1 0 1 5 
1 4 : 1 1 : 1 2 1 6 
1 4 : 1 1 : 2 4 1 7 
1 4 : 1 1 : 2 7 1 8 
1 4 : 1 1 : 2 8 1 9 
1 4 : 1 1 : 2 9 2 0 
1 4 : 1 1 : 3 1 2 1 
1 4 : 1 1 : 3 5 2 2 
1 4 : 1 1 : 3 7 23 
1 4 : 1 1 : 4 4 2 4 

P a g e 1 3 4 

A. Right. 
Q. Is that correct? 
A. Yes. 
Q. How is it that if every message that 

was sent was blocked, how is it that Spamhaus — 
I'm sorry - that e306 or Bargain Depot generated 
any revenue at all during that time period? 

A. Well, you know, like I said, it's a — 
a high end range of— of what the damages would 
be if everyone was using Spamhaus. 

I mean, I, you know, think the 
confirmed number is ~ is a number I would look to 
more than the total blocks. You know, I think 
you're - 1 think it is true that if, you know, 
a hundred percent of the messages were blocked, 
there would have been no revenue. 

Q. So you know that the "total assumed 
messages blocked by Spamhaus," that has to be 
higher than the actual fact, correct? 

A. Yeah. Yes. 
Q. And then total - the next row on ' 

Exhibit 6 is "total direct revenue lost due to 
confirmed Spamhaus block." 

A. Yes. 

P a g e 135 

Q. "Blocks," I should say. What's that? 
A. That is the total message volume that 

were — of messages that were blocked by Spamhaus, 
multiplied by the average revenue per thousand 
messages for that period of time. 

So I went back and looked at a number 
of historical campaigns — in fact, all of the 
campaigns since 2003 till the end of 2007 and 
calculated what our historical average is for 
messages that are unblocked. So the logic is, if 
there's a message that was blocked by Spamhaus, 
we — we could determine by looking at messages 
that were delivered what the average revenue would 
have been for those messages. So by multiplying 
the average revenue times the messages that were 
blocked, you can derive the direct revenue loss. 

Q. Now, is that shown on pages 2 and 3 — 
A. Yes 
Q. - o f Exhibit 6? 
A. Yes. 
Q. So you used one historical average 

of 5.3 percent for the "average unblocked 
click-through rate," correct? 

A. Bear with me one second. 

1 4 : 1 1 : 4 6 1 
1 4 : 1 1 : 4 7 2 
1 4 : 1 1 : 4 8 3 
1 4 : 1 1 : 4 9 4 
1 4 : 1 1 : 5 3 5 
1 4 : 1 1 : 5 8 6 
1 4 : 1 2 : 0 2 7 
1 4 : 1 2 : 0 2 8 
1 4 : 1 2 : 0 4 9 
1 4 : 1 2 : 0 6 1 0 
1 4 : 1 2 : 0 7 1 1 
1 4 : 1 2 : 0 9 1 2 
1 4 : 1 2 : 1 2 1 3 
1 4 : 1 2 : 1 5 1 4 
1 4 : 1 2 : 1 8 1 5 
1 4 : 1 2 : 2 1 1 6 
1 4 : 1 2 : 2 4 1 7 
1 4 : 1 2 : 2 7 1 8 
1 4 : 1 2 : 2 9 1 9 
f 4 : 1 2 : 3 2 2 0 
1 4 : 1 2 : 3 5 2 1 
1 4 : 1 2 : 3 7 2 2 
1 4 : 1 2 : 4 1 2 3 
1 4 : 1 2 : 4 7 2 4 

1 4 : 1 2 : 5 1 1 
1 4 : 1 2 : 5 4 2 
1 4 : 1 2 : 5 6 3 
1 4 : 1 2 : 5 7 4 
1 4 : 1 3 : 0 0 5 
1 4 : 1 3 :02 6 
1 4 : 1 3 : 0 5 7 
1 4 : 1 3 : 0 8 8 
1 4 : 1 3 : 1 3 9 
1 4 : 1 3 : 1 6 1 0 
1 4 : 1 3 : 1 8 1 1 
1 4 : 1 3 : 2 1 1 2 

1 4 : 1 3 : 2 3 1 3 
1 4 : 1 3 : 2 7 1 4 
1 4 : 1 3 : 3 1 1 5 
1 4 : 1 3 : 4 3 1 6 
1 4 : 1 3 : 4 4 1 7 
1 4 : 1 3 : 4 7 1 8 
1 4 : 1 3 : 5 0 1 9 
1 4 : 1 3 : 5 8 2 0 
14 : 1 4 : 0 0 2 1 
14 = 1 4 : 0 4 2 2 
1 4 : 1 4 : 0 7 2 3 
1 4 : 1 4 : 0 7 2 4 

P a g e 136 

MR. LOETHEN: (Indicating). 
BY THE WITNESS: 

A. Yes. And that number comes from a 
representative sample often campaigns that were 
analyzed. There's an analysis — a table of all 
ten of these campaigns shown on the preceding 
pages. So what I — 
BY MR. JIMENEZ-EKMAN: 

Q. On the following pages? 
A. On the following pages, I'm sorry. 

What I did is, I looked at, you know, 
ten representative campaigns and — you know, if -
you wish to go through this, I'll be happy to do 
it. But basically, we measured clicks at the 
e-mail address level, okay? So if somebody clicks 
on a link, we know exactly which e-mail address 
clicked on the link. 

And one of the common methods that we 
would use to try to figure out where we were being 
blocked and where we weren't being blocked was to 
run a domain or a click-by-domain report. So if 
you look at this first example here, if you're 
with me, Yahoo, we sent 5,028 messages. 125 
clicks were generated from Yahoo users for a 

P a g e 137 

2.5 percent click rate. Comcast, a 10 percent 
click rate. 

Well, if you look at some of these 
domains like Juno, for example, Juno, we sent out 
over a thousand messages. We got zero clicks. 
Statistically, that's impossible to happen. These 
consumers are — meet the same profile across 
these domains. It's inconceivable that Juno would 
not generate any clicks unless they were blocking 
the message; and if you look at the log files, you 
can see additional evidence of this. 

So I went through a methodology to 
quantify what the value of an unblocked campaign 
would be and came up with a 5.3 percent response 
rate on average. 

Q. Did you have the help of any 
statistician in analyzing whether this sampling 
method was appropriate or what kind of error rate 
would be involved? 

A. I did not, but I've got — I did not 
have any assistance, but I've got experience in 
performing statistical analysis and predictive 
analytics. 

Q. Well, do you have any work papers that 
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1 4 : 1 4 : 0 9 1 
1 4 : 1 4 : 1 4 2 
1 4 : 1 4 : 2 1 3 
1 4 : 1 4 : 2 3 4 
1 4 : 1 4 : 2 5 5 
1 4 : 1 4 : 2 7 6 
1 4 : 1 4 : 3 3 7 
1 4 : 1 4 : 3 5 8 
1 4 : 1 4 : 3 6 9 
1 4 : 1 4 : 3 8 1 0 
1 4 : 1 4 : 3 8 1 1 
1 4 : 1 4 : 4 0 1 2 
1 4 : 1 4 : 4 2 1 3 
1 4 : 1 4 : 4 5 1 4 
1 4 : 1 4 : 4 7 1 5 
1 4 : 1 4 : 4 9 1 6 
1 4 : 1 4 : 5 0 1 7 
1 4 : 1 4 : 5 2 1 8 
1 4 : 1 4 : 5 4 1 9 
1 4 : 1 4 : 5 6 2 0 
1 4 : 1 4 : 5 9 2 1 
1 4 : 1 5 : 0 1 2 2 
1 4 : 1 5 : 0 4 2 3 
1 4 : 1 5 : 0 5 2 4 

1 4 : 1 5 : 0 8 1 
1 4 : 1 5 : 1 2 2 
1 4 : 1 5 : 1 5 3 
1 4 : 1 5 : 1 7 4 
1 4 : 1 5 : 2 3 5 
1 4 : 1 5 : 2 5 6 
1 4 : 1 5 : 2 9 7 
1 4 : 1 5 : 3 0 8 
1 4 : 1 5 : 3 4 9 
1 4 : 1 5 : 3 9 1 0 
1 4 : 1 5 : 4 1 1 1 
1 4 : 1 5 : 4 5 1 2 
1 4 : 1 5 : 4 9 1 3 
1 4 : 1 5 : 5 1 1 4 
1 4 : 1 5 : 5 4 1 5 
1 4 : 1 5 : 5 7 1 6 
1 4 : 1 5 : 5 9 1 7 
1 4 : 1 6 : 0 5 1 8 
1 4 : 1 6 : 0 7 1 9 
1 4 : 1 6 : 1 1 2 0 
1 4 : 1 6 : 1 3 2 1 
1 4 : 1 6 : 1 5 2 2 
1 4 : 1 6 : 1 8 2 3 
1 4 : 1 6 : 2 0 2 4 

P a g e 1 3 8 

reflect any statistical analysis or further 
analysis that considers what the margin of error 
would be and what the bell curve would look like 
or anything like that? 

A. I'm not sure what you mean by 
"work papers." I have, you know, eight -

Q. Is there anything besides this 
spreadsheet that's Exhibit 6? 

A. I'm sorry. Could you rephrase the 
question. 

Q. Sure. Is there anything besides this 
spreadsheet, Exhibit 6, that reflects the 
statistical analysis you went through to come up 
with the 5.3 percent? 

A. Well, this is a summary of — of the 
analysis that was done. 

Q. Right. And what I'm asking, are there 
any more detailed papers that reflect the analysis 
that was done? 

A. No. 
Q. Now, this 5.3 percent, have you 

compared this with any industry data regarding 
average click-through rates? 

A. Yeah. I mean, this data is consistent 

P a g e 139 

with what we saw at Yesmail. It's consistent 
with — in fact, it's low. I mean, we used to 
have higher numbers than this at Yesmail. 

Q. So that the upshot of this, a 
5.3 percent rate, is that out of every hundred 
messages, five people click through? 

A. That's correct. Now, these are 
unblocked messages. So assuming no third-party 
interference, these are what the results are. 

So what — basically, the methodology 
here is to look at domains that blocked us. In 
this case, Juno has zero clicks, okay? So Juno 
was blocking us on that date. So let's drop the 
thousand messages that were sent to Juno and just 
look at the ones that had any kind of reasonable 
delivery. So in this case, it would be, you know, 
Yahoo, Comcast, you seejonesday.com with 
16 percent, so effectively dropping off the 
blocked domains and looking at the averages across 
the unblocked domains. 

Q. And the assumption here was that on 
any — essentially any domain where you got zero 
clicks, you assumed that it had been blocked, and 
the reason that it had been blocked is because of 

1 4 : 1 6 : 2 2 1 
1 4 : 1 6 : 2 2 2 
1 4 : 1 6 : 2 2 3 
1 4 : 1 6 : 2 4 4 
1 4 : 1 6 : 2 5 5 
1 4 : 1 6 : 2 8 6 
1 4 : 1 6 : 3 4 7 
1 4 : 1 6 : 3 5 8 
1 4 : 1 6 : 3 8 9 
1 4 : 1 6 : 4 1 1 0 
1 4 : 1 6 : 4 1 1 1 
1 4 : 1 6 : 4 3 1 2 
1 4 : 1 6 : 4 4 1 3 
1 4 : 1 6 : 4 7 1 4 
1 4 : 1 6 : 5 0 1 5 
1 4 : 1 6 : 5 2 1 6 
1 4 : 1 6 : 5 5 1 7 
1 4 : 1 6 : 5 7 1 8 
1 4 : 1 6 : 5 8 1 9 
1 4 : 1 6 : 5 9 2 0 
1 4 : 1 7 : 0 1 2 1 
1 4 : 1 7 : 0 3 2 2 
1 4 : 1 7 : 0 7 2 3 
1 4 : 1 7 : 0 8 2 4 

1 4 : 1 7 : 1 1 1 
1 4 : 1 7 : 1 1 2 
1 4 : 1 7 : 1 3 3 
1 4 : 1 7 : 1 6 4 
1 4 : 1 7 : 1 8 5 
1 4 : 1 7 : 2 0 6 
1 4 : 1 7 : 2 1 7 
1 4 : 1 7 : 2 4 8 
1 4 : 1 7 : 2 5 9 
1 4 : 1 7 : 2 9 1 0 
1 4 : 1 7 : 3 4 1 1 
1 4 : 1 7 : 3 7 1 2 
1 4 : 1 7 : 4 0 1 3 
1 4 : 1 7 : 4 3 14 
1 4 : 1 7 : 4 6 1 5 
1 4 : 1 7 : 4 9 1 6 
1 4 : 1 7 : 5 3 1 7 
1 4 : 1 7 : 5 5 1 8 
1 4 : 1 7 : 5 8 1 9 
1 4 : 1 8 : 0 0 2 0 
1 4 : 1 8 : 0 2 21 
1 4 : 1 8 : 0 6 2 2 
1 4 : 1 8 : 0 8 2 3 
1 4 : 1 8 : 1 2 24 

P a g e 140 

the Spamhaus listing? 
MR. LOETHEN: (Indicating). 

BY THE WITNESS: 
A. Not exactly. If you look at the bottom 

of the table, you'll see this 50 percent 
click-rate number. That's a metric that I derived 
based on looking at the data. And I said, look. 
You know, sometimes there are some low click 
rates, like in this example, Yahoo is 2 percent. 

Q. So -
MR. LOETHEN: (Indicating). 
MR. JTMENEZ-EKMAN: Excuse me, Bart. 

I object to you pointing to things for the 
witness, as you have been doing. This is 
obviously not your deposition, it's the witness's. 
So you're drawing on the exhibit and you're 
pointing things out to him, and I would ask you 
not to do that. 

MR. LOETHEN: All right. We can take a 
break, if you'd like, after this question, and we 
can take a number of breaks and so that we can 
make sure that he goes through things accurately. 
And if you want to do it that way, that's fine. 
I'm trying to move things along here. 

P a g e 1 4 1 

MR. JIMENEZ-EKMAN: Okay. Ifyouwantto, 
you know, prepare the witness during breaks, 
I can't stop you from doing that, but I can stop 
you from interfering with the witness' testimony 
while a question is pending. 

MR. LOETHEN: I'm trying to move things 
along. That's all. I'll stop. 
BY THE WITNESS: 

A. So average click rate, okay? I only 
looked at click rates for domains that had greater 
than .01 percent, as it says here, and greater 
than 20 messages sent, so there's a minimum 
threshold. So if we sent one message to a domain, 
we would exclude that from the analysis. We 
needed to have at least 20 message examples to 
qualify, and then the rate had to be over 
. 1 percent because occasionally, you get these 
erroneous .001 percent, and we assume that's zero. 

And then we looked at, okay, in order 
to be an unblocked domain, you have to have a 
response rate that's greater than 50 percent of 
the average. So anybody who was kind of partially 
blocked, like Yahoo in this case at 2 percent, 
I would say that was a partial block. Some of the 
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1 4 : 1 8 : 1 4 1 
1 4 : 1 8 : 1 6 2 
1 4 : 1 8 : 1 8 3 
1 4 : 1 8 : 2 1 4 
1 4 : 1 8 : 2 3 5 
1 4 : 1 8 : 2 6 6 
1 4 : 1 8 : 3 0 7 
1 4 : 1 8 : 3 3 8 
1 4 : 1 8 : 3 5 9 
1 4 : 1 8 : 4 0 1 0 
1 4 : 1 8 : 4 3 1 1 
1 4 : 1 8 : 4 6 1 2 
1 4 : 1 8 : 4 9 1 3 
1 4 : 1 8 : 5 2 1 4 
1 4 : 1 8 : 5 2 1 5 
14 : 1 9 : 0 1 1 6 
1 4 : 1 9 : 0 7 1 7 
1 4 : 1 9 : 1 5 1 8 
14 :19 : 1 7 1 9 
1 4 : 1 9 : 1 8 2 0 
1 4 : 1 9 : 2 0 2 1 
1 4 : 1 9 : 2 2 2 2 
1 4 : 1 9 : 2 3 2 3 
1 4 : 1 9 : 2 4 2 4 

1 4 : 1 9 : 2 6 1 
1 4 : 1 9 : 2 8 2 
1 4 : 1 9 : 3 0 3 
1 4 : 1 9 : 3 2 4 
1 4 : 1 9 : 3 6 5 
1 4 : 1 9 : 3 8 6 
1 4 : 1 9 : 4 1 7 
1 4 : 1 9 : 4 2 8 
1 4 : 1 9 : 4 6 9 
1 4 : 1 9 : 5 1 1 0 
1 4 : 1 9 : 5 3 1 1 
1 4 : 1 9 : 5 7 1 2 
1 4 : 2 0 : 0 2 1 3 
1 4 : 2 0 : 0 6 1 4 
1 4 : 2 0 : 0 6 1 5 
1 4 : 2 0 : 0 9 1 6 
1 4 : 2 0 : 1 1 1 7 
1 4 : 2 0 : 1 3 1 8 
1 4 : 2 0 : 2 2 1 9 
1 4 : 2 0 : 2 5 2 0 
1 4 : 2 0 : 2 9 2 1 
1 4 : 2 0 : 3 1 2 2 
1 4 : 2 0 : 3 5 2 3 
1 4 : 2 0 : 3 8 2 4 

P a g e 142 

messages started to go through, and then there was 
a block that was implemented. We're excluding all 
those, too. We're saying those are not going to 
be counted in the - in the blocked analysis. 
We're going to count those as unblocked. And so 
it's a conservative estimate in that regard. 

And you put those two criteria 
together to determine the average — the average 
for the campaign. And then I took the average for 
every campaign across ten campaigns and just 
averaged them together, so add the average 
blocked/unblocked rate for each campaign, divide 

by ten to get 5.3 percent. 
BY MR. JIMENEZ-EKMAN: 

Q. So whenever, for your analysis, you had 
an average click rate — I'm sorry. Whenever the 
click rate was not larger — is it 1 percent or 
.01 percent? 

A. .01 percent. 
Q. Okay. Which is not the same as '. 

1 percent, obviously, right? 
A. Right. 

Q. So -
A. Right. No. It's a very — what we're 
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trying to do is say, okay, here's the average. If 
you exclude anything that's below 20 - you got 
that, right? And then you look at any domains 
that had a greater than .01 percent, so they have 
got something more than just a strange anomaly. 
The average for that campaign is 6.66 percent, 
okay? 

Now, in order to qualify as truly 
unblocked, we have to take out the partial blocks; 
so the Yahoos, for example, who had a partial 
block. So the criteria I used is that if you 
scored at least half of what the average was, or 
3.33 percent, you would be considered unblocked. 

Q. S o -
A. And then that group was made up — you 

know, was used in the unblocked analysis to come 
up with 8 percent. 

Q. So any domain where "n" was greater 
than or equal to 20 and the click-through rate was 
less than or equal to .01 percent, you assumed was 
blocked, correct? 

A. No. No. Let me go through that again. 
So — and they're — I'm only showing 

the top 20 domains here in this chart. There 

1 4 : 2 0 : 4 2 1 

1 4 : 2 0 : 4 5 2 
1 4 : 2 0 : 4 7 3 
1 4 : 2 0 : 5 0 4 
1 4 : 2 0 : 5 3 5 
1 4 : 2 0 : 5 4 6 
1 4 : 2 0 : 5 6 7 
1 4 : 2 0 : 5 9 8 
1 4 : 2 1 : 0 3 9 
1 4 : 2 1 : 0 9 1 0 
1 4 : 2 1 : 0 9 1 1 
1 4 : 2 1 : 1 1 1 2 
1 4 : 2 1 : 1 7 1 3 
1 4 : 2 1 : 1 8 1 4 
1 4 : 2 1 : 2 3 1 5 
1 4 : 2 1 : 2 6 1 6 
1 4 : 2 1 : 3 0 1 7 
1 4 : 2 1 : 3 4 1 8 
1 4 : 2 1 : 3 6 1 9 
1 4 : 2 1 : 3 9 2 0 
1 4 : 2 1 : 4 3 2 1 
1 4 : 2 1 : 4 5 2 2 
1 4 : 2 1 : 4 8 2 3 
1 4 : 2 1 : 5 2 2 4 

1 4 : 2 1 : 5 5 1 
1 4 : 2 1 : 5 8 2 
1 4 : 2 2 : 0 0 3 
1 4 : 2 2 : 0 4 4 
1 4 : 2 2 : 0 7 5 
1 4 : 2 2 : 1 1 6 
1 4 : 2 2 : 1 4 7 
1 4 : 2 2 : 1 6 8 
1 4 : 2 2 : 2 0 9 
1 4 : 2 2 : 2 4 1 0 
1 4 : 2 2 : 2 6 1 1 
1 4 : 2 2 : 2 9 1 2 
1 4 : 2 2 : 3 1 1 3 
1 4 : 2 2 : 3 7 1 4 
1 4 : 2 2 : 4 0 1 5 
1 4 : 2 2 : 4 2 1 6 
1 4 : 2 2 : 4 3 1 7 
1 4 : 2 2 : 4 7 1 8 
1 4 : 2 2 : 4 8 1 9 
1 4 : 2 2 : 5 1 2 0 
1 4 : 2 2 : 5 3 2 1 
1 4 : 2 2 : 5 5 2 2 
1 4 : 2 2 : 5 8 2 3 
1 4 : 2 3 : 0 1 2 4 
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are — there are more that are below the page. 
But I'm trying to figure out what is the average 
click rate of unblocked messages, so I'm looking t 

at only those domains where we sent at least 20 ! 

e-mails, number one. 
Number two, only those domains that got 

at least a .01 percent response. I want to — % 
that's the universe I'm going to include in the — » 
the first average, so 6.66 if I exclude those 
groups. 

And then, I'm going to take 50 percent 
of that number, half of it, which would be 3.33. 

And I go - in terms of, you know, a 
final step is, let's apply the 3.33 to all of 
these click rates to separate the blocked from 
unblocked. So if you score greater than a 3.33, 
you would be considered unblocked. If you scored 
less, you're considered blocked. 

So in the case of Yahoo - do you see 
Yahoo up here at 2.49? They're below the 
50 percent threshold, so they would be considered 
un- — they would be considered blocked. The 
remainder, like the Comcast example, the Jones Day 
would be considered unblocked because we know that 
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those are strong response rates, highly unlikely 
that there was any third-party interference, 
Spamhaus or otherwise, and determined what our 
average block rate — our average click rate is 
for the unblocked portion of the list. 

And the unblocked portion of the list 
is what I'm using to estimate what the damages 
were had Spamhaus not blocked a message that was 
sent. 

Q. In deciding on a sample size of 
"n" equals 20, is there any statistical analysis 
that you used to arrive at that minimum sample 
size, or was it more just kind of eyeballing it? 

A. It was eyeballing it based on the ten 
examples that I had seen and where the data was 
outlined - was arising. 

You know, there are some anomalies. 
You can get a hundred percent click rate if you 
send one e-mail and somebody clicks on it, right? 
The person clicks on it. Well, that's obviously 
not statistically relevant. It was a one-for-one. 
So that's the — the "n" equals 20 was based on 
the distribution of what I saw in these ten 
examples. 
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1 4 : 2 3 : 0 2 1 
1 4 : 2 3 : 0 6 2 
1 4 : 2 3 : 0 9 3 
1 4 : 2 3 : 1 2 4 
1 4 : 2 3 : 1 5 5 
1 4 : 2 3 : 1 6 6 
1 4 : 2 3 : 1 8 7 
1 4 : 2 3 : 2 6 8 
1 4 : 2 3 : 3 0 9 
1 4 : 2 3 : 3 3 1 0 
1 4 : 2 3 : 3 6 1 1 
1 4 : 2 3 : 3 6 1 2 
1 4 : 2 3 : 3 8 1 3 
1 4 : 2 3 : 4 2 1 4 
1 4 : 2 3 : 4 4 1 5 
1 4 : 2 3 : 4 7 1 6 
1 4 : 2 3 : 5 0 1 7 
1 4 : 2 3 : 5 2 1 8 
1 4 : 2 3 : 5 3 1 9 
1 4 : 2 3 : 5 6 2 0 
1 4 : 2 3 : 5 8 2 1 
1 4 : 2 4 : 0 0 2 2 
1 4 : 2 4 : 0 2 2 3 
1 4 : 2 4 : 0 4 2 4 

1 4 : 2 4 : 0 8 1 
1 4 : 2 4 : 1 2 2 
1 4 : 2 4 : 1 4 3 
1 4 : 2 4 : 1 7 4 
1 4 : 2 4 : 1 9 5 
1 4 : 2 4 : 2 0 6 
1 4 : 2 4 : 2 3 7 
1 4 : 2 4 : 2 4 8 
1 4 : 2 4 : 2 6 9 
1 4 : 2 4 : 3 0 1 0 
1 4 : 2 4 : 3 5 1 1 
1 4 : 2 4 : 3 8 1 2 
1 4 : 2 4 : 4 1 1 3 
1 4 : 2 4 : 4 4 1 4 
1 4 : 2 4 : 4 8 1 5 
1 4 : 2 4 : 5 1 1 6 
1 4 : 2 4 : 5 4 1 7 
1 4 : 2 4 : 5 6 1 8 
1 4 : 2 5 : 0 1 1 9 
1 4 : 2 5 : 1 8 2 0 
1 4 : 2 5 : 2 1 2 1 
1 4 : 2 5 : 2 7 22 
1 4 : 2 5 : 2 7 23 
1 4 : 2 5 : 2 9 2 4 
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Q. And understanding that you looked at 
these examples and eyeballed it, did you perform 
any specific underlying technical or mathematical 
or statistical analysis to arrive at the 
"n" equals 20 threshold? 

A. No, just judgment. 
Q. The same question on the .01 percent' "•' 

click-rate threshold. Did you perform any 
underlying technical, statistical or mathematical 
analysis to arrive at that, or was that also based 
on eyeballing it? 

A. It was based on judgment, trying to 
eliminate the outliers, yes. 

Q. When you say "judgment," did you 
perform any calculations or go through any 
specific process or just you looked at it and 
determined that that would be a reasonable number 
to use? 

A. Well, I looked at the results and, 
you know, I said, clearly, if you have a hundred 
percent response rate, we don't want to include 
those groups because that never happens in 
reality. And it looked like that was occurring 
only in the cases below 20 samples and at the 
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response level of .01, so — 
Q. So is that the extent of the analysis 

that you used to arrive at the .01 percent? 
A. Yes. 
Q. By the way, are you an expert on 

statistics and statistical methods? 
A. I have had a lot of statistical 

training both in undergrad and in practice as a 
direct marketer. Direct marketers use statistics, 
predictive analytics. We built predictive models 
at Experian, at Yesmail, at Maverick. We have — 
Maverick had a lot of data mining software that 
would analyze millions of data elements to try to 
predict consumer behavior. So, yes, I've got a 
lot of experience in this area. 

Q. As a result of that, you hold yourself 
out as an expert in statistics? 

A. For direct marketing purposes, yes. 
Q. Go back to page 1 of Exhibit 6. 

The next row there is "average revenue per 
thousand delivered messages." How did you come up 
with that? 

A. The details are shown on the second and 
third slide. 

1 4 : 2 5 : 3 1 1 

1 4 : 2 5 : 3 2 2 
1 4 : 2 5 : 3 7 3 
1 4 : 2 5 : 4 1 4 
1 4 : 2 5 : 4 3 5 
1 4 : 2 5 : 4 7 6 
1 4 : 2 5 : 5 0 7 
1 4 : 2 5 : 5 4 8 
1 4 : 2 5 : 5 6 9 
1 4 : 2 6 : 0 1 1 0 
1 4 : 2 6 : 0 4 1 1 
1 4 : 2 6 : 1 0 1 2 
1 4 : 2 6 : 1 5 1 3 
1 4 : 2 6 : 2 1 1 4 
1 4 : 2 6 : 2 5 1 5 
1 4 : 2 6 : 2 7 1 6 
1 4 : 2 6 : 3 0 1 7 
1 4 : 2 6 : 3 0 1 8 
1 4 : 2 6 : 3 3 1 9 
1 4 : 2 6 : 3 6 2 0 
1 4 : 2 6 : 3 9 2 1 
1 4 : 2 6 : 4 1 2 2 
1 4 : 2 6 : 4 5 2 3 
1 4 : 2 6 : 4 5 2 4 

1 4 : 2 6 : 4 7 1 
1 4 : 2 6 : 5 1 2 
1 4 : 2 6 : 5 7 3 
1 4 : 2 6 : 5 9 4 
1 4 : 2 7 : 0 0 5 
1 4 : 2 7 : 0 2 6 
1 4 : 2 7 : 0 8 7 
1 4 : 2 7 : 1 3 8 
1 4 : 2 7 : 1 4 9 
1 4 : 2 7 : 1 7 1 0 
1 4 : 2 7 : 2 6 1 1 
1 4 : 2 7 : 3 0 1 2 
1 4 : 2 7 : 3 1 1 3 
1 4 : 2 7 : 3 5 1 4 
1 4 : 2 7 : 3 9 1 5 
1 4 : 2 7 : 4 1 1 6 
1 4 : 2 7 : 4 7 1 7 
1 4 : 2 7 : 5 2 1 8 
1 4 : 2 7 : 5 4 1 9 
1 4 : 2 7 : 5 8 2 0 
1 4 : 2 8 : 0 2 2 1 
1 4 : 2 8 : 0 4 2 2 
1 4 : 2 8 : 0 6 2 3 
J 4 : 2 8 : 0 9 2 4 

s """". ' " " 
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Q. Of Exhibit 6? 
A. Yes. Do you see that $20.46? That was 

two months — a two-month average for 2003. 
I took November as being the first month of a 
Spamhaus block that I'm aware of. 

And then, for every year after that, 
I took an average based on - and these numbers 
are based on the row above, the average revenue 
per thousand messages. That number comes from \ 
campaigns — actual campaign results for all the : 
campaigns that were sent in that given month. 

Q. The next row is "total direct revenue 
lost due to confirmed Spamhaus blocks." Is that 
multiplying the number of blocked messages times 
the average revenue per thousand delivered 
messages and dividing by a thousand? 

A. Yes. 
Q. And the next row of "total direct 

revenue lost due to assumed Spamhaus blocks - all 
messages," that's also a mathematical calculation 
based on the total number of assumed messages 
blocked and the average revenue per thousand 
messages? 

A. Yes. 

P a g e 149 

Q. Now, we get into - on the first 
page of Exhibit 6, the next row begins a listing 
of some companies that you determined to be 
comparable, is that correct? 

A. Yes. 
Q. Now, Traffix, that was the company that 

you previously used in your September of '06 
valuation, correct? 

A. Right. Yes, that's correct. 
Q. And you list three other companies: 

ValueClick, AdLINK Internet Media and ad pepper 
media. 

Let's start with ValueClick. What 
process did you use to determine that ValueClick 
should be a comparable company? 

A. Well, e360 is an ad network, really, 
in effect, because we've got access to an 
audience, and we sell marketing services to bring 
marketers together with that audience. A lot of 
our clients are lead gen companies, where they're 
trying to get people to sign up for various 
programs. 

So, again, looking at what's available 
in the public domain for publicly-traded 
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1 4 : 2 8 : 1 2 1 
1 4 : 2 8 : 1 5 2 
1 4 : 2 8 : 1 8 3 
1 4 : 2 8 : 2 0 4 
1 4 : 2 8 : 2 4 5 
1 4 : 2 8 : 2 7 6 
1 4 : 2 8 : 3 0 7 
1 4 : 2 8 : 3 4 8 
1 4 : 2 8 : 3 5 9 
1 4 : 2 8 : 3 6 1 0 
1 4 : 2 8 : 3 6 1 1 
1 4 : 2 8 : 3 6 1 2 
1 4 : 2 8 : 5 3 1 3 
1 4 : 2 8 : 5 3 1 4 

1 4 : 2 8 : 5 4 1 5 
1 4 : 2 8 : 5 4 1 6 
1 4 : 2 8 : 5 6 1 7 
1 4 : 2 8 : 5 7 1 8 
1 4 : 2 9 : 0 0 1 9 
1 4 : 2 9 : 0 2 2 0 
1 4 : 2 9 : 0 5 2 1 
1 4 : 2 9 : 1 0 2 2 
1 4 : 2 9 : 1 3 2 3 
1 4 : 2 9 : 2 0 2 4 

1 4 : 2 9 : 2 2 1 
1 4 : 2 9 : 2 4 2 
1 4 : 2 9 : 2 6 3 
1 4 : 2 9 : 2 8 4 
1 4 : 2 9 : 3 1 5 
1 4 : 2 9 : 3 4 6 
1 4 : 2 9 : 3 9 7 
1 4 : 2 9 : 4 1 8 
1 4 : 2 9 : 4 7 9 
1 4 : 2 9 : 4 9 1 0 
1 4 : 2 9 : 5 0 1 1 
1 4 : 3 0 : 0 2 1 2 
1 4 : 3 0 : 0 5 1 3 
1 4 : 3 0 : 0 5 1 4 
1 4 : 3 0 : 0 5 1 5 
1 4 : 3 0 : 0 5 1 6 
1 4 : 3 0 : 0 9 1 7 
1 4 : 3 0 : 1 1 1 8 
1 4 : 3 0 : 1 1 1 9 
1 4 : 3 0 : 1 3 2 0 
1 4 : 3 0 : 1 5 2 1 
1 4 : 3 0 : 1 7 2 2 
1 4 : 3 0 : 1 9 2 3 
1 4 : 3 0 : 2 1 2 4 
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companies, I did some research and came across 
this report from GP Bullhound. ValueClick is a 
company we have competed with off and on through 
the company's existence. They're comparable, as 
is the AdLINK and ad pepper. 

So I used some — the P/E estimates 
that GP Bullhound had calculated. 

MR. JIMENEZ-EKMAN: Can you mark this, 
please, as 7. 

(WHEREUPON, said document was 
marked Linhardt 30(b)(6) 
Deposition Exhibit No. 7, for 
identification, as of 11/10/08.) 

THE WITNESS: Actually, I think there might 
be a typo here. 
BY MR. JIMENEZ-EKMAN: 

Q. You said there might be a typo, sir, 
looking at Exhibit 6? 

A. Well, you know, when I applied the 
multiple, it was an EBITDA multiple, and this' says 
P/E. So I just need to confirm that that is the 
P/E multiple or the EBITDA multiple, that's all. 

Q. All right. 
A. It could have been that I didn't update 
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the notes on this line when I made the change. 
Q. And "this line," you're — 
A. The — where the multiples are, where 

it says, you know, like "ValueClick, 13.8." It's 
listed as an EBITDA multiple, but in the notes, it 
says "P/E estimate." I believe that that's a 
typo. I believe the Bullhound report talks about 
EBITDA multiples. That's all I'm saying. 

But I think you've got it, so we'll 
find out in a second. 

Q. All righty. 
A. Sorry. I don't mean to be doing your 

job for you. 
(WHEREUPON, a certain document was 
tendered to the witness.) 

BY THE WITNESS: s ^ 
A. Yeah, it is EBITDA because these are — 

the P/Es are higher. 
BY MR. JIMENEZ-EKMAN: 

Q. You are looking now at what the court 
reporter has marked as Exhibit 7. Have you seen 
Exhibit 7 before and, if so, what is it? 

A. I've seen it before. It's a report 
I pulled from a research company called 

1 4 : 3 0 : 2 5 1 

1 4 : 3 0 : 3 0 2 
1 4 : 3 0 : 3 3 3 
1 4 : 3 0 : 3 5 4 
1 4 : 3 0 : 3 9 5 
1 4 : 3 0 : 4 2 6 
1 4 : 3 0 : 4 5 7 
1 4 : 3 0 : 5 1 8 
1 4 : 3 0 : 5 1 9 
1 4 : 3 0 : 5 4 1 0 
1 4 : 3 0 : 5 6 1 1 
1 4 : 3 1 : 0 6 1 2 
1 4 : 3 1 : 2 0 1 3 
1 4 : 3 1 : 2 2 1 4 
1 4 : 3 1 : 2 3 1 5 
1 4 : 3 1 : 2 6 1 6 
1 4 : 3 1 : 2 7 1 7 
1 4 : 3 1 : 2 7 1 8 
1 4 : 3 1 : 3 0 1 9 
1 4 : 3 1 : 3 2 2 0 
1 4 : 3 1 : 3 4 2 1 
1 4 : 3 1 : 3 6 2 2 
1 4 : 3 1 : 4 1 2 3 
1 4 : 3 1 : 4 4 2 4 

1 4 : 3 1 : 4 7 1 
1 4 : 3 1 : 5 0 2 
1 4 : 3 1 : 5 3 3 
1 4 : 3 1 : 5 5 4 
1 4 : 3 2 : 0 0 5 
1 4 : 3 2 : 0 4 6 
1 4 : 3 2 : 1 0 7 
1 4 : 3 2 : 1 2 8 
1 4 : 3 2 : 1 6 9 
1 4 : 3 2 : 2 0 1 0 
1 4 : 3 2 : 2 2 1 1 
1 4 : 3 2 : 2 5 1 2 
1 4 : 3 2 : 2 7 1 3 
1 4 : 3 2 : 3 0 1 4 
1 4 : 3 2 : 3 2 1 5 
1 4 : 3 2 : 3 8 1 6 
1 4 : 3 2 : 4 0 1 7 
1 4 : 3 2 : 4 2 1 8 
1 4 : 3 2 : 4 4 1 9 
1 4 : 3 2 : 5 2 2 0 
1 4 : 3 2 : 5 3 2 1 
1 4 : 3 3 : 0 0 2 2 
1 4 : 3 3 : 0 5 2 3 
1 4 : 3 3 : 0 8 2 4 
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GP Bullhound on lead gen valuations. 
Q. And when you say "lead gen," that's [ 

short for lead generation? * 
A. Yes. j 
Q. So Exhibit 7 is a true and correct copy | 

of the data that you used to conclude that the 1 
comparables on Exhibit 6 should be used, is that I 
correct? * 

A. Yes. I 
Q. If you look first on the first page of ? 

Exhibit 7, AdLINK has a market capitalization of | 
1.987, as I read it, billion euros, correct? jj 

A. Yes. But if I could --if it's 
helpful, I could point you to where these figures 1 
are coming from because it's not that table. 

Q. No. I'm n o t - \ 

A. Okay. ( 

Q. I'm not asking you that yet. * 
This table, however, lists the size of j 

the various companies, correct? 1 
A. Yes. 1 
Q. So let's start with AdLINK. J 

Actually, let's start with ValueClick. ! 
What's the nature of ValueClick's business? 

P a g e 153 1 

A. Well, there are a couple of different | 
businesses. Web Clients is one of them. They're t 
an online ad network, and they engage in e-mail j 
marketing. They engage in affiliate marketing, " 
lead generation, so they've got a diversified set { 
of services. But they compete with e360. 

Q. So one of the service lines that they ! 
engage in competes with e360, is that fair? f 

A. At least two. 1 
Q. Well, what business besides e-mail 

marketing did e360 engage in? t 
A. Well, I mean, they're a list manager, "t 

so they compete with us for sources of lists. » 
There's a couple of different aspects of the * 
business. They also send e-mail to clients, and j 
they compete with us in that area. Primarily, j 
those are the two. f 

Q. What other businesses does ValueClick «' 
have besides the ones they competed with e360 in? , 

A. They've got some general affiliate „ 
marketing where — I don't know how else to < 
describe it, but affiliate network marketing; ; 
and — and they're doing some work in display, but ! 
I don't think it's a significant part of their 1 
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1 4 : 3 3 : 
1 4 : 3 3 : 
1 4 : 3 3 : 
1 4 : 3 3 : 
1 4 : 3 3 : 
1 4 : 3 3 : 
1 4 : 3 3 : 
1 4 : 3 3 : 
1 4 : 3 3 : 
1 4 : 3 3 : 
1 4 : 3 3 : 
1 4 : 3 3 : 
1 4 : 3 3 : 
1 4 : 3 3 : 
1 4 : 3 3 : 
1 4 : 3 4 : 
1 4 : 3 4 : 
1 4 : 3 4 : 
1 4 : 3 4 : 
1 4 : 3 4 : 
1 4 : 3 4 : 
1 4 : 3 4 : 
1 4 : 3 4 : 
1 4 : 3 4 

10 
14 

: 2 0 
: 3 0 
: 3 2 
: 3 3 6 
: 3 7 7 
: 3 8 8 
: 4 0 9 
: 4 4 1 0 
: 4 5 1 1 
: 4 9 1 2 
: 5 2 1 3 
: 5 3 1 4 
: 5 6 1 5 
: 0 2 1 6 
: 0 3 1 7 
: 0 6 1 8 
: 0 9 1 9 
: 1 1 2 0 
: 1 3 2 1 
: 1 5 2 2 
: 1 8 2 3 
: 2 0 2 4 
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revenue at this point. 
Q. Any other businesses that ValueClick 

engages in that e360 is not? 
A. I think that's what I'm aware of. 
Q. The next company you have got is ' ' ' 

AdLINK Internet Media. 
A. Um-hum. 
Q. And that's the one with a market cap of 

almost $2 billion, correct - 2 billion euros, 
I should say, correct? 

A. Yes. 
Q. What are the nature of AdLINK Internet 

Media's businesses? 

A. My understanding is, they're an online 
lead gen company and an online advertising 
network. 

Q. So do they - does AdLINK actually 
generate its own lead lists? 

A. I believe they do both. They generate 
leads for their properties, for their Web 
properties, and they also generate leads for their 
clients. 

Q. That's a pretty big market cap, yes? 
A. Sure. 

1 4 : 3 5 
1 4 : 3 5 
1 4 : 3 5 
1 4 : 3 5 
1 4 : 3 5 
1 4 : 3 5 
1 4 : 3 5 
1 4 : 3 5 
1 4 : 3 5 
1 4 : 3 5 
1 4 : 3 5 
1 4 : 3 5 
1 4 : 3 5 
1 4 : 3 5 
1 4 : 3 6 
1 4 : 3 6 
1 4 : 3 6 
1 4 : 3 6 
1 4 : 3 6 
1 4 : 3 6 
1 4 : 3 6 
1 4 : 3 6 
1 4 : 3 6 
1 4 : 3 6 

:33 
:35 
:37 
:38 
:39 
:39 
:42 
:45 8 
:48 9 
:49 10 
:52 11 
:55 12 
: 5 8 1 3 
:59 14 
: 0 1 1 5 
: 0 8 1 6 
:10 17 
:18 18 
:22 19 
: 2 6 2 0 
: 2 8 2 1 
:33 22 
: 3 3 2 3 
:39 24 
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A. Not beyond what's in this report, no. 
Q. And "this report," you're referring to 

Exhibit 7? 
A. Yes. 
Q. Were you — 
A. Except for, you know, some hands-on 

knowledge of ValueClick. 
Q. What was the nature of your hands-on 

knowledge of ValueClick? 

A. Well, they used to be a client, and 
we've competed with them on list management deals 
and other deals. 

Q. All of these are, obviously, 
publicly-traded companies, correct? 

A. As far as I know, yes. 
Q. At the time that you concluded that 

these were comparable, what was e360's approximate 
net asset value? 

A. In — define in what way. 
Q. Did e360 have a balance sheet in March 

of2007? 
A. Yes. 
Q. What was shown as the net value of e3 60 

in March of 2007? 

14 

14 
14 

14 

14 

14 

14 

14 

14 

14 

14 

14 

14 

14 

14 

14 

14 

14 

14 

14 

14 

14 

14 

14 

34 
34 
34 

34 

34 

34 

34 

34 

34 

34 

34 

34 

35 

35 

35 

35 

35 

35 

35 

35 

35 

:35 

35 
35 

21 1 
26 2 
27 3 

28 4 

31 5 
34 6 

38 7 

43 8 

46 9 

4810 
5011 

5712 

0013 
0214 

0515 

1116 

1217 

1418 

:1719 

2120 

:2321 

:2522 

:2823 
:3024 
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Q. So is that the exclusive businesses 
that they're in? Do you know if they do anything 
else? 

A. I'm not sure, but I know they do at 
least that. 

Q. The next one you've got is Ad Pepper 
Media, and you determined that was a comparable 
based on Exhibit 7, is that right? 

A. Yes, based on the lead gen nature of 
what they do. 

Q. And Ad Pepper Media has ~ had, at the 
time Exhibit 7 was prepared, a market cap of 
471 million euros, is that right? 

A. That's what it says, yes. 
Q. What kind of businesses did Ad Pepper 

Media engage in? 
A. Well, again, they're — my 

understanding is, they're an online lead gen 
company, ad network and list manager. 

Q. Any others? 
A. That's all I'm aware of. 
Q. Other than Exhibit 7, did you perform 

any research into these companies that you 
indicated were comparable companies? ,,,,, 
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A. You're asking about book value of the 
assets? 

Q. Yeah. 
A. I don't recall exactly. 
Q. Was it over a million dollars? 
A. I don't recall. I mean, it wasn't 

as — it wasn't as large as these companies. 
Q. I mean, it wasn't even close, right? 
A. Well, these are publicly-traded 

companies. That's right. These are larger 
entities than what e360 was at the time. 

Q. I mean, is there any chance that the 
value of e360 in the same time period was more 
than a million dollars? 

A. Sure. Yes, absolutely. 
Q. As reflected on its books? 
A. Well, you don't put enterprise value on 

a balance sheet. I mean, what you're asking about 
is enterprise value. That's something that's 
determined externally, not the hard value of the 
assets. 

Q. What about gross revenues? Does 
Exhibit 7 reflect the gross revenues of any of 
these companies you've used as comparables? 
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1 4 : 3 8 : 0 9 1 
1 4 : 3 8 : 1 2 2 
1 4 : 3 8 : 1 3 3 
1 4 : 3 8 : 1 6 4 
1 4 : 3 8 : 1 8 5 
1 4 : 3 8 : 2 3 6 
1 4 : 3 8 : 2 9 7 
1 4 : 3 8 : 3 1 8 
1 4 : 3 8 : 4 0 9 
1 4 : 3 8 : 4 2 1 0 
1 4 : 3 8 : 4 2 1 1 
1 4 : 3 8 : 4 4 1 2 
1 4 : 3 8 : 5 0 1 3 
1 4 : 3 8 : 5 4 1 4 
1 4 : 3 8 : 5 8 1 5 
1 4 : 3 9 : 0 1 1 6 
1 4 : 3 9 : 0 6 1 7 
1 4 : 3 9 : 0 8 1 8 
1 4 : 3 9 : 0 8 1 9 
1 4 : 3 9 : 1 2 2 0 
1 4 : 3 9 : 1 3 2 1 
1 4 : 3 9 : 1 4 2 2 
1 4 : 3 9 : 2 0 2 3 
1 4 : 3 9 : 2 3 2 4 

1 4 : 3 9 : 2 7 1 
1 4 : 3 9 : 3 1 2 
1 4 : 3 9 : 3 3 3 
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1 4 : 3 9 : 4 1 5 
1 4 : 3 9 : 4 2 6 
1 4 : 3 9 : 4 4 7 
1 4 : 3 9 : 4 8 8 
1 4 : 3 9 : 5 0 9 
1 4 : 3 9 : 5 5 1 0 
1 4 : 4 0 : 0 0 1 1 
1 4 : 4 0 : 0 2 1 2 
1 4 : 4 0 : 0 3 1 3 
1 4 : 4 0 : 0 5 1 4 
1 4 : 4 0 : 0 8 1 5 
1 4 : 4 0 : 0 9 1 6 
1 4 : 4 0 : 1 0 1 7 
1 4 : 4 0 : 1 2 1 8 
1 4 : 4 0 : 1 6 1 9 
1 4 : 4 0 : 1 9 2 0 
1 4 : 4 0 : 2 1 2 1 
1 4 : 4 0 : 2 3 2 2 
1 4 : 4 0 : 2 7 2 3 
1 4 : 4 0 : 3 0 2 4 
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A. I think all I see is multiples here, 
which have implied sales values. So if you look 
at enterprise value over sales, you can derive 
what the sales figures are. 

Q. And to do that, you would — 
A. Take the market cap, divided by 3.7 

for AdLINK; take the market cap of, you know, 
2 billion, divide by 3.7. 

Q. And you could do that for all of these, 
correct? 

A. Sure. 
Q. So, for example, roughly, Ad Pepper 

would have roughly a hundred - I'm sorry -
235 million euros of revenues in 2007, correct? 

A. Right. That follows, yes. 
Q. And, obviously, e360's revenues were 

substantially lower than that, correct? 
A. They were. 
Q. By a couple of orders of magnitude, 

correct? 
A. Correct. 
Q. Did you do any kind of analysis to 

determine what, if any, adjustments would be 
appropriate between these companies you've listed 
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as comparable in Exhibit 6 and e360? 
A. Well, I didn't make any adjustments to 

the multiples, no. I took them directly from this 
Exhibit 7, as it's listed here in this Exhibit 7, 
I guess it is. 

Q. Is there a particular reason you 
determined that no adjustments were appropriate? 

A. I just was, honestly, trying to keep it 
simple so that I could explain it to whoever had 
an interest in knowing the methodology. t 

Q. Did you consider making any 
adjustments, discounts, anything like that? v 

A. Sure. I mean, you could say, with 
scale that our multiple shouldn't be as high. You 
know, I'll accept that. 

But I didn't really have much of a 
basis without knowing — without having a 
comparable that was about a million in revenue and 
that did exactly what e360 does. I mean, there 
are plenty of companies out there like that, but 
I don't have access to any of their financials. 
So I wasn't really able to find, you know, the 
perfect comparable. So what I relied on was what 
was publicly available. 

1 4 : 4 0 : 3 2 1 

1 4 : 4 0 : 3 6 2 
1 4 : 4 0 : 4 1 3 
1 4 : 4 0 : 4 4 4 
1 4 : 4 0 : 4 6 5 
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1 4 : 4 1 : 5 9 1 3 
1 4 : 4 2 : 0 3 1 4 
1 4 : 4 2 : 0 6 1 5 
1 4 : 4 2 : 0 9 1 6 
1 4 : 4 2 : 1 1 1 7 
1 4 : 4 2 : 1 4 1 8 
1 4 : 4 2 : 1 6 1 9 
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Q. In relying on the publicly available ; 

companies, did you consult any treatises or any 1 
other sources to determine what, if any, discounts '. 
or adjustments might be considered under the 1 
circumstances? 1 

A. No. I didn't go through that exercise, j 
to be honest with you, because I just wanted to j 
keep it simple for the purposes of this analysis, j 
you know. j 

Q. Do you know how long the companies | 
you've used as comparables in Exhibit 6, how long | 
each of them have been in existence? J 

A. I'm not sure exactly. t 

Q. Do you know any of them, even ballpark? 1 
A. Not offhand, no. * 
Q. Did you — I didn't see that in f 

Exhibit 7. If it's not in Exhibit 7, is it fair ; 
to say you wouldn't have known that at the time 
you prepared Exhibit 6? 

A. I didn't know the date of the - of • 
every company's formation at the time I prepared * 
that exhibit, no. • 

Q. Did you do anything to study the 1 
history of any of the revenue streams in \ 

P a g e 1 6 1 j 

Exhibit 6? j 
A. Not extensively, no. I was relying on f 

the sales report. \ 
Q. Did you do anything at all to * 

determine — you said "not extensively." Did you ; 
do anything at all to examine the history of the 1 
revenue streams of each of these comparables? J 

I 
A. Not the history of the revenue streams, ? no. j 
Q. So you were looking at, essentially, | 

whatever information is in Exhibit 7? \ 
A. Yeah. I'm relying on the market j 

pricing which was, you know, set by the stock | 
price as being the most accurate reflection of the 
firm's value. 

Q. Did you — besides Exhibit 7, did you 
look for any other analyst reports or any other 
information about any of the comparable companies , 
you've used in Exhibit 6? j 

A. Yeah. I mean, I did a lot of research j 
to try to uncover different comparables to use, ' 
you know, but this was the closest match. | 

Q. On the ones that you ended up deciding • 
on, did you do any additional research other than » 
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