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1 4 : 4 2 : 3 2 1 
1 4 : 4 2 : 3 6 2 
1 4 : 4 2 : 3 8 3 
1 4 : 4 2 : 3 9 4 
1 4 : 4 2 : 4 0 5 
1 4 : 4 2 : 4 0 6 
1 4 : 4 2 : 4 1 7 
1 4 : 4 2 : 4 1 8 
1 4 : 4 2 : 4 3 9 
1 4 : 4 2 : 4 4 1 0 
1 4 : 4 2 : 4 6 1 1 
1 4 : 4 2 : 4 8 1 2 
1 4 : 4 2 : 5 0 1 3 
1 4 : 4 2 : 5 3 1 4 
1 4 : 4 2 : 5 5 1 5 
1 4 : 4 2 : 5 9 1 6 
1 4 : 4 3 : 0 1 1 7 
1 4 : 4 3 : 0 4 1 8 
1 4 : 4 3 : 0 8 1 9 
1 4 : 4 3 : 1 1 2 0 
1 4 : 4 3 : 2 3 2 1 
1 4 : 4 3 : 2 5 2 2 
1 4 : 4 3 : 2 8 2 3 
1 4 : 4 3 : 3 2 2 4 

1 4 : 4 5 : 2 2 1 
1 4 : 4 5 : 2 5 2 
1 4 : 4 5 : 3 0 3 
1 4 : 4 5 : 3 2 4 
1 4 : 4 5 : 3 7 5 
1 4 : 4 5 : 3 8 6 
1 4 : 4 5 : 4 1 7 
1 4 : 4 5 : 4 2 8 
1 4 : 4 5 : 4 4 9 
1 4 : 4 5 : 4 8 1 0 
1 4 : 4 5 : 4 9 1 1 
1 4 : 4 5 : 5 1 1 2 
1 4 : 4 5 : 5 3 1 3 
1 4 : 4 5 : 5 7 1 4 
1 4 : 4 6 : 0 1 1 5 
1 4 : 4 6 : 0 8 1 6 
1 4 : 4 6 : 1 1 1 7 
1 4 : 4 6 : 1 8 1 8 
1 4 : 4 6 : 2 0 1 9 
1 4 : 4 6 : 2 3 2 0 
1 4 : 4 6 : 2 4 2 1 
1 4 : 4 6 : 2 8 2 2 
1 4 : 4 6 : 3 1 2 3 
1 4 : 4 6 : 3 3 2 4 
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what's in Exhibit 7? 
A. Well, the ones in Exhibit 7 are what 

I used. 
Q. I'm sorry. In Exhibit 6? 
A. I'm confused now. 
Q. Yeah, and so -
A. Well, I'm saying -
Q. Til ask the question again. 
A. Okay. 
Q. It doesn't do me any good if you're 

confused and I'm confused. 
Other than the information contained in 

Exhibit 7, did you look at any other analyst 
reports or any other data about any of the 
companies you settled on to use for Exhibit 6? 

A. I went to their Web site and looked at 
some of their press releases to get a sense for, 
you know, the businesses that they were in, but — 
but no additional financial data beyond what was 
shown here. 

I mean, my experience is, I mean, you 
can spend a lot of time on valuation; but what 
most people use is a simple multiple analysis 
that's either P/E based or EBITDA based. 
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Q. Pages 5, 6 and 7 of Exhibit 6 are your 
analysis often sample campaigns, right? 

A. That is correct. 
Q. Do you know who the customers were for 

each of these campaigns? 
A. It's not documented here. I don't 

recall. 
Q. Do you have some other work papers that 

would tell you who the customers were? 
A. I have other information that would 

tell us who the customers were, yes. 
Q. What information would that be? 
A. I can look it up based on the campaign 

ID, which is the number shown below the date in 
every example. So the 1095-6000773 is a campaign 
ID that's specific to a client and specific to an 
e-mail campaign. 

Q. Do you remember what the product or 
service advertised in each of these campaigns was? 

A. I don't, but the sample is a 
combination of— it's a couple Bargain Depot 
campaigns and a couple client campaigns that were 
just kind of randomly pulled, but I don't remeniber 
what the specific offer was for each one. 

1 4 : 4 6 : 3 7 1 
1 4 : 4 6 : 4 1 2 
1 4 : 4 6 : 4 6 3 
1 4 : 4 6 : 4 8 4 
1 4 : 4 6 : 5 1 5 
1 4 : 4 6 : 5 5 6 
1 4 : 4 6 : 5 8 7 
1 4 : 4 7 : 0 0 8 
1 4 : 4 7 : 0 5 9 
1 4 : 4 7 : 0 7 1 0 
1 4 : 4 7 : 1 0 1 1 
1 4 : 4 7 : 1 3 1 2 
1 4 : 4 7 : 1 7 1 3 
1 4 : 4 7 : 2 1 1 4 
1 4 : 4 7 : 2 4 1 5 
1 4 : 4 7 : 3 0 1 6 
1 4 : 4 7 : 3 1 1 7 
1 4 : 4 7 : 4 4 1 8 
1 4 : 4 7 : 4 6 1 9 
1 4 : 4 7 : 4 8 2 0 
1 4 : 4 7 : 5 1 2 1 
1 4 : 4 7 : 5 5 2 2 
1 4 : 4 7 : 5 8 2 3 
1 4 : 4 8 : 0 1 2 4 

1 4 : 4 8 : 0 2 1 
1 4 : 4 8 : 0 3 2 
14 : 4 8 : 2 7 3 
1 4 : 4 8 : 2 9 4 
1 4 : 4 8 : 3 3 5 
1 4 : 4 8 : 3 5 6 
1 4 : 4 8 : 3 9 7 
1 4 : 4 8 : 4 3 8 
1 4 : 4 8 : 4 9 9 
1 4 : 4 8 : 4 9 1 0 
1 4 : 4 8 : 5 2 1 1 
1 4 : 4 8 : 5 9 1 2 
1 4 : 4 9 : 0 2 1 3 
1 4 : 4 9 : 0 4 1 4 
1 4 : 4 9 : 1 0 1 5 
1 4 : 4 9 : 1 2 1 6 
1 4 : 4 9 : 1 4 1 7 
1 4 : 4 9 : 1 9 1 8 
1 4 : 4 9 : 2 2 1 9 
1 4 : 4 9 : 2 6 2 0 
1 4 : 4 9 : 3 3 2 1 
1 4 : 4 9 : 3 5 2 2 
1 4 : 4 9 : 3 8 2 3 
1 4 : 4 9 : 3 9 2 4 
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Q. How many campaigns in total did e360 
run between March of 2003 and the early part of 
2008? | 

A. Over 10,000. l 
Q. What, if anything - you said that I 

these campaigns, I think you said, were "kind of * 
randomly" selected. Did you actually use some ' 
random selection method, or what method did you j 
use to select these? ; 

A. I picked some that were ~ you know, *, 
where we had all the data and where the average * 
response rate for that campaign, even in a blocked , 
scenario, was close to the average for the month. , 

Q. So the selection of these campaigns was j 
made, in part, based on what the average success 
rate was? ] 

A. Yes, but I believe they're * 
representative of the representative sample. , 

Q. What, if any, statistical methods or 1 
mathematical methods or analyses do you rely on s 
in making the addition to your last answer? 

A. The average click rate for the campaign 
compared to the average for the month across all l 
campaigns. t 
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Q. Anything else? J 
A. That was the primary method. 
Q. The click rates, even in this sample 

here, vary from campaign to campaign, correct? i 
A. They do, yes. • 
Q. What factors, in your view, affect the 

overall click rate of a campaign? ? 

A. Well, are we talking about an unblocked j 
situation? ' 

Q. We are. I'll rephrase my question. 
Putting aside the effect of blocking by 

ISPs on account of the Spamhaus listing or 
anything else, so putting that aside, what, if 
any, factors affect the click-through rate for a 
particular campaign? 

A. The strength of the offer, you know, 
what is being offered in the marketing message; 
the amount of requirements that you place on the 
consumer, what do they need to do to redeem the 
offer; and their level of interest and needs as it 
matches up or doesn't match up with the offer in 
question. So, essentially, how appealing the 
offer is to that individual. 

Q. Other than using a sample of ten 
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1 4 : 4 9 : 4 2 1 campaigns, did you do anything to control for all 
1 4 : 4 9 : 4 5 2 of those factors in reaching your conclusions in 
1 4 : 4 9 : 4 8 3 Exhibit 6? 
1 4 : 4 9 : 5 0 4 A. Well, the main thing was looking at the 
1 4 : 4 9 : 5 2 5 averages. I didn't want to grab a campaign that 
1 4 : 4 9 : 5 4 6 was inadvertently high — you know, 
1 4 : 4 9 : 5 6 7 unrepresentatively high or unrepresentatively low. 
1 4 : 5 0 : 0 0 8 So by using an average campaign with average 
1 4 : 5 0 : 0 3 9 results, you know, that was the primary way that 
1 4 : 5 0 : 0 6 1 0 I controlled that these campaigns were 
1 4 : 5 0 : 0 8 1 1 representative. 
1 4 : 5 0 : 0 9 1 2 Q. So there wasn't any regression analysis 
1 4 : 5 0 : 1 0 1 3 or any formal statistical method used to control 
1 4 : 5 0 : 1 4 1 4 for the various factors that might affect an 
1 4 : 5 0 : 1 7 1 5 overall click-through rate, correct? 
1 4 : 5 0 : 1 9 1 6 A. Correct. I did not employ regression 
1 4 : 5 0 : 2 1 1 7 analyses for determining the sample. 
1 4 : 5 0 : 2 7 1 8 MR. JIMENEZ-EKMAN: Why don't we take another 
1 4 : 5 0 : 2 8 1 9 break. I think we have been going for an hour 
1 4 : 5 0 : 3 0 2 0 and-a-half. 
1 4 : 5 0 : 3 1 2 1 MR. LOETHEN: Okay. 
1 4 : 5 0 : 3 2 2 2 THE WITNESS: Sure. 
1 4 : 5 0 : 3 3 2 3 MR. JIMENEZ-EKMAN: So off the record at 
1 4 : 5 0 : 3 5 2 4 2:51. 
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1 5 : 0 9 : 2 4 1 A. Can you say that again, please. Why 
1 5 : 0 9 : 2 6 2 did I use — which line are you referring to? 
1 5 : 0 9 : 2 9 3 MR. JIMENEZ-EKMAN: Can you read it back, 
1 5 : 09 : 30 4 please. 
1 5 : 0 9 : 4 7 5 (WHEREUPON, the record was read by 
1 5 : 0 9 : 5 2 6 the reporter as requested.) 
1 5 : 0 9 : 5 2 7 BY THE WITNESS: 
1 5 : 0 9 : 5 2 8 A. Well, the average revenue per thousand 
1 5 : 0 9 : 5 4 9 messages were calculated every month. They 
1 5 : 0 9 : 5 7 1 0 weren't end-of-year averages. If you look at 
1 5 : 1 0 : 0 2 1 1 that, there's a different figure on that line for 
1 5 : 1 0 : 0 5 1 2 everymonth. 
1 5 : 1 0 : 1 2 1 3 So what I - that data - or those 
1 5 : 1 0 : 1 4 1 4 figures come out from the payout per click, if you 
1 5 : 1 0 : 1 6 1 5 look at the equation below that line. Average 
1 5 : 1 0 : 2 2 1 6 revenue per thousand messages equals the click 
1 5 : 1 0 : 2 4 1 7 rate times the payout per click times a thousand 
1 5 : 1 0 : 2 8 1 8 for the period up to and including May '05. And 
1 5 : 1 0 : 3 4 1 9 that payout per click number is an actual average 
1 5 : 1 0 : 3 8 2 0 for the month - for the month, so it was a 
1 5 : 1 0 : 4 4 2 1 monthly calculation. 
1 5 : 1 0 : 4 5 2 2 BY MR. JIMENEZ-EKMAN: 
1 5 : 1 0 : 4 6 2 3 Q. Okay. Going back to Exhibit 1, I'm 
1 5 : 1 0 : 5 3 2 4 going to move on to the next topic, which is, 

1 4 : 5 0 : 
1 4 : 5 0 : 
1 5 : 0 6 : 
1 5 : 0 6 : 
1 5 : 0 6 : 
1 5 : 0 7 : 
1 5 : 0 7 : 
1 5 : 0 7 : 
1 5 : 0 7 : 
1 5 : 0 7 : 
1 5 : 0 7 : 
1 5 : 0 7 : 
1 5 : 0 7 : 
1 5 : 0 7 : 
1 5 : 0 8 : 
1 5 : 0 8 
1 5 : 0 8 
1 5 : 0 8 
1 5 : 0 8 
1 5 : 0 8 
1 5 : 0 9 
1 5 : 0 9 
1 5 : 0 9 
1 5 : 0 9 

35 
37 
55 
57 
57 
02 
15 
33 8 
38 9 
4210 
4 7 1 1 
5212 
5613 
5914 
1215 
1416 
1617 
1918 
5319 
5420 
0621 
0922 
1523 
2024 
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(WHEREUPON, a recess was had from 
2:50 p.m. until 3:06 p.m.) 

MR. JIMENEZ-EKMAN: All right. We can go 
back on the record about 3:07. 
BY MR. JIMENEZ-EKMAN: 

Q. Referring again to Exhibit 6, is there 
any reason, in determining the average unblocked 
click rate, that you could not have used data on a 
month-by-month basis instead of an overall 
average? 

A. Yes. The--well, that number comes 
from a sample often. And so, yeah, we could have 
sampled — I could have sampled a greater number, 
but I thought ten was sufficient. I originally 
did it, I think, just on two and got about the 
same number — or, actually, I think it was 
higher, about 6 percent, so I expanded it to ten 
and got 5.3. 

Q. I have a similar question on pages 2 
and 3 of Exhibit 6. Why did you use year-end 
averages for the revenue per thousand messages 
rather than use the messages that, actually, you 
believe were blocked in a month times the actual 
revenue per thousand messages for that month? 
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15:10 
15:10 
15:10 
15 :11 
15 :11 
15 :11 
15 :11 
15 :11 
15 :11 
1 5 : 1 1 
1 5 : 1 1 
15 :11 
15 :11 
1 5 : 1 1 
1 5 : 1 1 
1 5 : 1 1 
1 5 : 1 1 
15 :11 
15:12 
15:12 
15:12 
15:12 
15:12 
15:12 
:,',"- • <t-vv 

:53 1 

:57 2 

:59 3 

:04 4 

:08 5 

:10 6 

:13 7 

:16 8 

:23 9 

:2710 

:3311 

:3412 

:3913 

:4414 

:4815 

:5516 

:5717 

:5818 

:0119 

:0520 

:0821 

:1322 

:1623 

:2024 

quote: 

"Any communications between Spamhaus 
and e360 where Spamhaus was informed of any 
of e360's contractual relationships." 

Did I read that one correctly? 
A. Yes. 
Q. Did you or anyone else on behalf of 

e360 ever communicate to Spamhaus the identity or 
nature of any specific clients of e360? 

A. Yes. 

y$V 
bC&o 

'H w-ww.k-.'iM^HWJi:' u ^ - u t ' 

3 1 2 

43 (Pages 166 t o 169) 

ESQUIRE DEPOSITION SERVICES - CHICAGO 
. 7 8 2 . 8 0 8 7 8 0 0 . 7 0 8 . 8 0 8 7 FAX 3 1 2 . 7 0 4 . 4 9 5 0 

47d2f08f-5aa9-453c-aaa9-09639cd9b9ce 

Case 1:06-cv-03958     Document 181-5      Filed 12/09/2008     Page 2 of 42



Pages 170-189 of the 
Deposition were Redacted on 
Relevance Grounds and Per 

the Terms of the Agreed 
Protective Order 

Case 1:06-cv-03958     Document 181-5      Filed 12/09/2008     Page 3 of 42



DAVID LINHARDT, NOVEMBER 10, 2 008 

Page 190 

15: 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 
15 

15 

15 

15 

15 

15 

15 

15 
15 
15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 
15 
15 

40: 

40-

40: 

41: 

41-

41: 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 
41 

42 

42 

42 

42 

42 

42 

42 
42 
42 

42 

42 

42 

43 

.43 

43 

:43 

:43 

:43 

:43 

:43 

:43 

:43 

:43 

:43 
:43 

:43 

:43 

:43 

:43 
:43 

44 1 

46 2 
51 3 

11 4 

14 5 

16 6 

18 7 

20 8 

22 9 

2310 

2811 

2912 

3113 

3614 

3815 

3916 

4117 

5218 

0219 

1420 

1421 

1722 

2123 

2524 

29 1 
32 2 
.50 3 

52 4 

53 5 

:58 6 

:00 7 
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V ^ $>** 

<0> 

Q. x in gomg to move on to topic 6 in 
Exhibit No. 1, quote: 

"The terms, nature, extent, and revenue 
received from any contract to which d360 is 
a party that has been executed, performed, 
or has otherwise continued to exist since 
January 1st, 2003." 

Did I read that correctly? 
A. Yes. 
Q. Now, if you look at Exhibit 6, the 

Income by Client Summary — 
A. Yes. 
Q. - is this a listing of each and every 

client that provided income during the indicated 
time period? 

A. It is. 
Q. The number one income provider is 

"Bargain Depot Customer," correct? 
A. Right. 
Q. Now, is that income received by 

Bargain Depot for selling products? 
A. That's income generated by consumers 

Page 192 

1 5 : 4 3 : 5 8 1 who - customers who purchased products on 
1 5 : 4 4 : 0 1 2 e-commerce Web sites — 
1 5 : 4 4 : 0 7 3 Q. S o -
1 5 : 4 4 : 0 8 4 A. - and - yeah, that's right. 
1 5 : 4 4 : 1 1 5 Q. In other words, consumers who bought a 
1 5 : 4 4 : 1 4 6 product of some kind — 
1 5 : 4 4 : 1 5 7 A. Right. 
15 : 44:16 8 Q. - off the Bargain Depot Web site? 
15 :44 :19 9 A. Right. 
15 :44 :1910 Q. All of these other numbers here are for 
1 5 : 4 4 : 2 5 1 1 e-mail marketing services? 
15 :44 :2712 A. That's correct. 
15 :44 :2813 Q. And they're based on the per action 
15 :44 :3114 amount, as you've testified to at some length? 
15 :44 :3415 A. Well, the - there's a couple of 
15 :44 :3516 examples — or exceptions to that. 
15 :44 :3717 Q. All right. 
15 :44 :3718 A. I mean, generally, that's true; but 
15 :44 :3919 is an exception to that. 
15 :44 :5220 is another exception. I thinx inose are 
1 5 : 4 5 : 3 1 2 1 the only exceptions. 
15 :45 :3522 Q. What was the nature of the contractual 
15 :45 :3823 relationship with 
15 :45 :4024 A. They would — we licensed data to them, 
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1 5 : 4 5 : 4 5 1 so that revenue — that revenue did not depend on 
1 5 : 4 5 : 5 0 2 us directly sending e-mails. 
1 5 : 4 5 : 5 5 3 Q. So used your opt-in lists? 
1 5 : 4 6 : 0 0 4 A. Correct. 
1 5 : 4 6 : 0 2 5 Q. Did they use the - were you 
1 5 : 4 6 : 0 4 6 relicensing opt-in lists that you already had a 
1 5 : 4 6 : 0 6 7 license for, or was it just Bargain Depot's opt-in 
1 5 : 4 6 : 1 1 8 list that you were licensing to 
1 5 : 4 6 : 1 2 9 A. Both. Both types. 
15 :46 :1410 Q. Did your license for these other 
1 5 : 4 6 : 1 6 1 1 third parties permit you to do that? 
15 :46 :1812 A. Of course. 
15 :46 :1813 Q. What about hat 
15 :46 :2114 was the nature of the contractual relationship 
15 :46 :2315 with them? 
15 :46 :2416 A. They were a direct mail list manager, 
15 :46 :2717 so they would sell postal addresses but not e-mail 
15 :46 :3018 address. 
15 :46 :4019 Q. And so what did you do with them? 
15 :46 :4520 A. I provided direct mail data lists. 
1 5 : 4 6 : 4 9 2 1 Q. Where did you obtain that? 
15 :46 :5122 A. The same place where - from our 
1 5 : 4 6 : 5 3 2 3 partners that were collecting opt-in 
15 :46 :5524 registrations. 

ESQUIRE DEPOSITION 
12.782.8087 800.708. 
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1 5 : 4 6 : 5 6 1 
1 5 : 4 6 : 5 8 2 
1 5 : 4 6 : 5 8 3 
1 5 : 4 7 : 0 0 4 
1 5 : 4 7 : 0 1 5 
1 5 : 4 7 : 0 1 6 
1 5 : 4 7 : 0 1 7 
1 5 : 4 7 : 0 3 8 
1 5 : 4 7 : 0 4 9 

1 5 : 4 7 : 0 9 1 0 
1 5 : 4 7 : 1 0 1 1 
1 5 : 4 7 : 1 9 1 2 
1 5 : 4 7 : 2 2 1 3 
1 5 : 4 7 : 2 3 1 4 
1 5 : 4 7 : 2 4 1 5 
1 5 : 4 7 : 2 9 1 6 
1 5 : 4 7 : 3 1 1 7 
1 5 : 4 7 : 3 3 1 8 
1 5 : 4 7 : 4 0 1 9 
1 5 : 4 7 : 4 1 2 0 
1 5 : 4 7 : 4 8 2 1 
1 5 : 4 7 : 5 2 2 2 
1 5 : 4 7 : 5 5 2 3 
1 5 : 4 7 : 5 9 2 4 

1 5 : 4 8 : 0 1 1 
1 5 : 4 8 : 0 2 2 
1 5 : 4 8 : 0 5 3 
1 5 : 4 8 : 1 0 4 
1 5 : 4 8 : 1 2 5 
1 5 : 4 8 : 1 2 6 
1 5 : 4 8 : 1 3 7 
1 5 : 4 8 : 1 5 8 
1 5 : 4 8 : 2 0 9 
1 5 : 4 8 : 2 2 1 0 
1 5 : 4 8 : 2 6 1 1 
1 5 : 4 8 : 2 9 1 2 
1 5 : 4 8 : 3 1 1 3 
1 5 : 4 8 : 3 2 1 4 
1 5 : 4 8 : 3 4 1 5 
1 5 : 4 8 : 3 8 1 6 
1 5 : 4 8 : 4 2 1 7 
1 5 : 4 8 : 4 5 1 8 
1 5 : 4 8 : 4 9 1 9 
1 5 : 4 8 : 5 3 2 0 
1 5 : 4 8 : 5 4 2 1 
1 5 : 4 8 : 5 6 2 2 
1 5 : 4 8 : 5 8 2 3 
1 5 : 4 9 : 0 3 2 4 
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Q. So we're talking about snail mail 
here — 

A. In that case, yes. 
Q. — pieces of paper? 
A. Yes. 
Q. Okay. 
A. Names and addresses, physical Q 

addresses. W 
Q. And then, you said ^ 
A. They were a licensee as well, like ^ 

was. Q 
Q. So were they — were W 

actually competing with you? W 
A. No. 
Q. So they weren't providing e-mail 

marketing services to third parties? 
A. They were, but the products were 

different enough that we didn't compete. 
Q. Did you have any material revenue from 

any company other than the companies listed on the 
final three pages of Exhibit 6? 

A. I don't believe so, no. 
Q. Was Exhibit 6 generated as a QuickBooks 

printout? 
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A. It was. 
And I have to - you know, it's worth 

noting that that Bargain Depot number, just as I'm 
looking at this again, I don't know that that's 
correct. 

Q. You think it's high or low? 
A. I don't know. You know, I'd have to — 

I'd have to take another look. The reason I say 
that is, I changed the accounting. I don't want 
to get into it, but ... 

Q. Well, I'm interested, obviously, in the 
accuracy of these numbers, so maybe you can get 
into it a little bit. 

A. Well, they're accurate. I j u s t -
I want to go - 1 would have to look back to see t. 
if that Bargain Depot number is right. I mean; it 
has to be, right? Because it adds up to 2.6. And 
if you look at the P&L for that time, I think 
it — I think it trues up. 

Q. Yeah. 
A. I don't mean to — I don't mean to cast 

uncertainty on these numbers. I mean, they've got 
to be right because if you look at the 2.6 below, 
that maps up to the annual income statements. And 

1 5 : 4 9 : 0 7 1 
1 5 : 4 9 : 1 8 2 
1 5 : 4 9 : 2 1 3 
1 5 : 4 9 : 2 4 4 
1 5 : 4 9 : 2 5 5 
1 5 : 4 9 : 2 7 6 
1 5 : 4 9 : 2 9 7 
1 5 : 4 9 : 3 5 8 
1 5 : 4 9 : 3 8 9 
1 5 : 4 9 : 4 2 1 0 
1 5 : 4 9 : 4 2 1 1 
1 5 : 4 9 : 4 2 1 2 
1 5 : 4 9 : 4 3 1 3 
1 5 : 4 9 : 4 6 1 4 
1 5 : 4 9 : 4 7 1 5 
1 5 : 4 9 : 4 7 1 6 
1 5 : 4 9 : 4 8 1 7 
1 5 : 4 9 : 5 0 1 8 
1 5 : 4 9 : 5 4 1 9 
1 5 : 4 9 : 5 6 2 0 
1 5 : 5 0 : 0 0 2 1 
1 5 : 5 0 : 0 9 2 2 
1 5 : 5 0 : 1 1 2 3 
1 5 : 5 0 : 1 6 2 4 

1 5 : 5 0 : 1 9 1 
1 5 : 5 0 : 2 1 2 
1 5 : 5 0 : 2 1 3 
1 5 : 5 0 : 2 2 4 
1 5 : 5 0 : 2 3 5 
1 5 : 5 0 : 2 9 6 
1 5 : 5 0 : 3 1 7 
1 5 : 5 0 : 3 3 8 
1 5 : 5 0 : 3 5 9 
1 5 : 5 0 : 4 3 1 0 
1 5 : 5 0 : 4 8 1 1 
1 5 : 5 0 : 5 0 1 2 
1 5 : 5 0 : 5 3 1 3 
1 5 : 5 0 : 5 7 1 4 
1 5 : 5 1 : 0 0 1 5 
1 5 : 5 1 : 0 4 1 6 
1 5 : 5 1 : 1 0 1 7 
1 5 : 5 1 : 1 2 1 8 
1 5 : 5 1 : 1 5 1 9 
1 5 : 5 1 : 1 8 2 0 
1 5 : 5 1 : 2 4 2 1 
1 5 : 5 1 : 2 7 2 2 
1 5 : 5 1 : 2 9 2 3 
1 5 : 5 1 : 3 4 2 4 
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this is from January 2003 to August 31 st, 2007. 'r 

So I'd like to retract that statement I made about 
Bargain Depot revenue line. | 

Q. All right. Well, what was the nature * 
of the change in accounting that you made? I 

A. We used to track every transaction in J 
the system and so, you know — but that became too 
cumbersome because it was a manual process. So 
every time we sold something, we put in a journal £ 
entry. J 

Q. Every t i m e - J 
A. Yeah. 

1 
Q. — Bargain Depot sold something, you •{ 

put in a hand journal entry? 
A. Initially, yeah. '< 
Q. Okay. 
A. But once the volume got large, then we 

did summary reporting and monthly journal ledger * 
entries. So I don't think there's anything to | 
that comment, and I'd like to take it back. \ 

Q. I'll consider it officially taken back. ; 
On this list here, the last three pages | 

of Exhibit 6, in the right-most column, it's not • 
labeled, but it looks, essentially, like a notes * 
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column to me. i 
A. Exactly, yes. > 
Q. Is that fair? 1 

s 

A. Yes. j 
Q. So you've indicated here — there are j 

five entities with which — from whom you received \ 
income for which you have notes, correct? • 

A. Right. 
Q. The notes generally indicate your * 

belief that the business was lost due to the SBL * 
and ROKSO listing, correct? 

A. Correct. » 
Q. Does the absence of notes for the other 

clients or sources of income indicate that you 
didn't receive any direct communication from them * 
that they were affected by a Spamhaus listing? 

A. I believe that that is a true [ 
statement, although they're not really aware of — 
I mean, when we get blocked, it affects every 
campaign. So they're not really privy to how \ 
we're doing on the delivery side. * 

So it's true that they were all , 
affected by Spamhaus blocks, but to answer your 
question, I believe it's true that those are the 
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1 5 : 5 1 : 3 8 1 clients that indicated — that went out of their 
1 5 : 5 1 : 4 0 2 way to contact us and cancel specifically because 
1 5 : 5 1 : 4 3 3 of a Spamhaus issue. 
1 5 : 5 1 : 4 5 4 Q. Is there anybody else on this list, 
1 5 : 5 1 : 4 8 5 other than as indicated, where they communicated 
1 5 : 5 1 : 5 0 6 to you, "We're not going to use you anymore 
1 5 : 5 1 : 5 2 7 because of the Spamhaus association"? 
1 5 : 5 2 : 1 3 8 A. Ah, I don't know why there's 

1 5 : 5 2 : 1 5 9 not a note for: There should be. • 
1 5 : 5 2 : 4 2 1 0 although this generated ~ 
1 5 : 5 2 : 4 5 1 1 this revenue generated for a different product 
1 5 : 5 2 : 4 8 1 2 than where they declined to do business with us, 
1 5 : 5 2 : 5 3 1 3 if you want me to elaborate on that one. 
1 5 : 5 3 : 0 4 1 4 I think that's it, not counting 
1 5 : 5 3 : 2 7 1 5 prospective clients, but of the ones where there 
1 5 : 5 3 : 3 0 1 6 was some income generated, I think that's the 
1 5 : 5 3 : 3 2 1 7 complete list. 
1 5 : 5 3 : 4 4 1 8 Q. Who did you communicate with at 

1 1 5 : 5 3 : 4 7 1 9 t indicated -- who indicated that they 
' 1 5 : 5 3 : 5 0 2 0 were not pursuing additional business with you 
1 5 : 5 3 : 5 4 2 1 because of Spamhaus? 
1 5 : 5 3 : 5 7 2 2 A. His first name is indhislast 
1 5 : 5 4 : 0 0 2 3 name is - io I would butcher 
1 5 : 5 4 : 0 2 2 4 his last name. I don't recall exactly what his 

1 5 : 5 5 
1 5 : 5 5 
1 5 : 5 5 
1 5 : 5 5 
1 5 : 5 5 
1 5 : 5 5 
1 5 : 5 5 
1 5 : 5 5 
1 5 : 5 5 
1 5 : 5 6 
1 5 : 5 6 
1 5 : 5 6 
1 5 : 5 6 
1 5 : 5 6 
1 5 : 5 6 
1 5 : 5 6 
1 5 : 5 6 
1 5 : 5 6 
1 5 : 5 6 
1 5 : 5 6 
1 5 : 5 6 
1 5 : 5 6 
1 5 : 5 6 
1 5 : 5 6 
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about that communication with 
A. I remember it being similar to, you 

know, almost every other customer communication. 
I don't remember any detail, but just in general, 
"Hey, we can't do business with somebody who is on 
Spamhaus. Unless you can get off, then we have to 
cancel the agreement." 

Q. And what about ? 
A. Yeah. they — we did some 

e-mails for them. And then in 2007, we applied 
for their Sender Score Certification Program. 
They're an e-mail reputation monitor, similar to 
Spamhaus, in a sense, but different in their 
methodologies. And we applied for certification. 
They audited some e-mail campaigns that we sent. 
They gave us approval, a conditional approval, 
saying that we were a legitimate mailer. Then, 
once they became aware of the e360 connection, 
they canceled our application. 

So it wasn't — they're — that's why 
I'm saying it was a different type. It wasn't 
related to us generating income from 
It was more of an additional product that we 
applied for and were denied service because of the 

G 
w 
H 
U 
< 
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1 5 : 5 4 : 0 9 1 last name is, but his — his first name was 
1 5 : 5 4 : 1 3 2 and he was in charge of the affiliate program for 
1 5 : 5 4 : 1 5 3 their e-mail campaigns. 
1 5 : 5 4 : 1 7 4 Q. When did you have this communication , „ <. 
1 5 : 5 4 : 1 8 5 with him? 
1 5 : 5 4 : 2 0 6 A. I don't recall exactly. 
1 5 : 5 4 : 2 2 7 Q. Do you remember what year? 
1 5 : 5 4 : 2 3 8 A. You know what? I remember this one 
1 5 : 5 4 : 2 5 9 now. When we tried to dig up the e-mail, 
1 5 : 5 4 : 2 9 1 0 I couldn't find it, so we took it off the list. 
1 5 : 5 4 : 4 1 1 1 SoasI was looking through this list, 
1 5 : 5 4 : 4 4 1 2 I do recall communication with where 
1 5 : 5 4 : 4 8 1 3 canceled the deal because of Spamhaus heat that he 
1 5 : 5 4 : 5 2 1 4 was getting. But I think what happened was, when 
1 5 : 5 4 : 5 6 1 5 we went through the e-mails again, I couldn't find 
1 5 : 5 4 : 5 8 1 6 it, so we took it off. 
1 5 : 5 5 : 0 1 1 7 Oh, no, here it is. Geez. , 
1 5 : 5 5 : 0 5 1 8 Now, what we 
1 5 : 5 5 : 1 2 1 9 have is an assertion order from I don't 
1 5 : 5 5 : 1 4 2 0 know that we have the actual e-mail. But 
1 5 : 5 5 : 1 6 2 1 I definitely remember a communication with 
1 5 : 5 5 : 1 8 2 2 where they had canceled because of Spamhaus 
1 5 : 5 5 : 2 0 2 3 listings. 
1 5 : 5 5 : 2 2 2 4 Q. Do you remember anything in more detail 
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1 5 : 5 6 : 5 9 1 Spamhaus listing. 
1 5 : 5 7 : 1 4 2 And then, all other communications came 
^ . 5 : 5 7 : 1 7 3 from suppliers, not customers. 
1 5 : 5 8 : 2 3 4 Q. Going back to Exhibit 1, you'll be 
1 5 : 5 8 : 2 5 5 happy to know I'm going to skip a couple here 
1 5 : 5 8 : 2 8 6 because I think that we've covered the material. 
1 5 : 5 8 : 3 0 7 A. Okay. 
1 5 : 5 8 : 3 5 8 Q. I'm going to move on to No. 9, quote: 
1 5 : 5 8 : 3 6 9 "The factual basis for e360's claim 
1 5 : 5 8 : 3 9 1 0 that it expected to enter into business 
1 5 : 5 8 : 4 1 1 1 with any individual or entity, including, 
1 5 : 5 8 : 4 3 1 2 but not limited to, NetBlue, Cogent, 
1 5 : 5 8 : 4 9 1 3 Habeas, and Yipes, including without 
1 5 : 5 8 : 5 2 1 4 limitation all related documents and the 
1 5 : 5 8 : 5 5 1 5 date, form, content, and participants in 
1 5 : 5 8 : 5 8 1 6 all communications that support e360's 
1 5 : 5 9 : 0 1 1 7 claim." 
1 5 : 5 9 : 0 3 1 8 Did I read that one right? 
1 5 : 5 9 : 0 5 1 9 A. Yes. 
1 5 : 5 9 : 0 8 2 0 Q. You made a claim in this case for loss 
1 5 : 5 9 : 1 2 2 1 of some prospective potential relationships. 
1 5 : 5 9 : 1 9 2 2 Focusing first on — well, strike that. 
1 5 : 5 9 : 2 4 2 3 Other than those listed here -
1 5 : 5 9 : 2 6 2 4 NetBlue, Cogent, Habeas and Yipes — are there any 

REDACTED 51 (Pages 198 t o 201) 

ESQUIRE DEPOSITION SERVICES - CHICAGO 
3 1 2 . 7 8 2 . 8 0 8 7 8 0 0 . 7 0 8 . 8 0 8 7 FAX 3 1 2 . 7 0 4 . 4 9 5 0 

47d2f08f-5aa9-453c-aaa9-09639cd9b9ce 

Case 1:06-cv-03958     Document 181-5      Filed 12/09/2008     Page 6 of 42



DAVID LINHARDT, NOVEMBER 1 0 , 2008 

1 5 : 5 9 : 3 0 1 
1 5 : 5 9 : 3 3 2 
1 5 : 5 9 : 3 7 3 
1 5 : 5 9 : 3 9 4 
1 5 : 5 9 : 4 1 5 
1 5 : 5 9 : 4 4 6 
1 5 : 5 9 : 4 7 7 
1 5 : 5 9 : 5 0 8 
1 5 : 5 9 : 5 4 9 
1 5 : 5 9 : 5 7 1 0 
1 6 : 0 0 : 0 3 1 1 
1 6 : 0 0 : 0 7 1 2 
1 6 : 0 0 : 1 0 1 3 
1 6 : 0 0 : 1 2 1 4 
1 6 : 0 0 : 1 5 1 5 
1 6 : 0 0 : 1 7 1 6 
1 6 : 0 0 : 2 0 1 7 
1 6 : 0 0 : 2 3 1 8 
1 6 : 0 0 : 2 6 1 9 
1 6 : 0 0 : 2 8 2 0 
1 6 : 0 0 : 3 1 2 1 
16 : 0 0 : 3 5 2 2 
1 6 : 0 0 : 3 7 2 3 
1 6 : 0 0 : 3 8 2 4 

1 6 : 0 0 : 4 7 1 
1 6 : 0 0 : 5 0 2 
1 6 : 0 0 : 5 2 3 
1 6 : 0 0 : 5 4 4 
1 6 : 0 0 : 5 6 5 
1 6 : 0 0 : 5 8 6 
1 6 : 0 1 : 0 0 7 
1 6 : 0 1 : 0 2 8 
1 6 : 0 1 : 0 3 9 
1 6 : 0 1 : 0 5 1 0 
1 6 : 0 1 : 0 7 1 1 
1 6 : 0 1 : 1 2 1 2 
1 6 : 0 1 : 1 6 1 3 
1 6 : 0 1 : 1 8 1 4 
1 6 : 0 1 : 2 3 1 5 
1 6 : 0 1 : 2 6 1 6 
1 6 : 0 1 : 2 7 1 7 
1 6 : 0 1 : 2 9 1 8 
1 6 : 0 1 : 3 3 1 9 
1 6 : 0 1 : 3 6 2 0 
1 6 : 0 1 : 3 8 2 1 
1 6 : 0 1 : 4 2 2 2 
1 6 : 0 1 : 4 5 2 3 
1 6 : 0 1 : 5 0 2 4 
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companies with which you had any communications 
that gave you a basis to believe you would have 
been able to enter into some kind of prospective 
economic relationship with them? 

A. Yeah, there were, but, you know, none 
that I could name. I mean, in the industry, 
what — I mean, basically where things evolved 
with our status is that the first question I would 
ask of any prospective client, since we were 
permanently on Spamhaus, it seemed, was, you know, 
"Can you work with anybody who is on SBL?" So as 
I was going to trade shows and things, that was a 
commonly asked first question that I would pose, 

and people would self-select out. 
So when it came down to listing the 

entities, in terms of clients, NetBlue was the one 
that came to mind where they were interested and 
then kind of bailed on the opportunity because of 
the Spamhaus issue. 

But, literally, there were hundreds of 
other companies that, I can just say in general, 
that I couldn't do business with, being on 
Spamhaus blacklists. 

Q. Can you name any of them? 

P a g e 2 0 3 

A. Sure. 
Q. Those are suppliers, right? 
A. No. They're marketers as well. They 

acquire customers. 
Q. And you had communication with 

where you said something to the effect of, you 
know, "We would like to do business with you," and 
they said, "No"? 

A. Yeah. There was a — they used to be a 
client. They didn't terminate, but, you know, 
once it became — you know, they're an ISP, so 
they've got a dual concern, that if their 
marketing department started to work with ' 
SBL-listed entities, that would not be viewed < 
favorably within the Internet community. So those 
are a couple of examples. 

But, you know, literally, if you go to 
ad:tech, which is a show I go to twice a year, 
I would say 75 percent of the companies there 
automatically exclude suppliers that are listed on 
Spamhaus. 

Q. Which of those companies, if any, did 
you have communications with which led you to 
believe that you had some reasonable prospect of a 

1 6 : 0 1 : 5 2 1 

1 6 : 0 1 : 5 3 2 
1 6 : 0 1 : 5 5 3 
1 6 : 0 1 : 5 7 4 
1 6 : 0 1 : 5 9 5 
1 6 : 0 2 : 0 0 6 
1 6 : 0 2 : 0 2 7 
1 6 : 0 2 : 0 4 8 
1 6 : 0 2 : 0 8 9 
1 6 : 0 2 : 1 0 1 0 
1 6 : 0 2 : 1 2 1 1 
1 6 : 0 2 : 1 4 1 2 
1 6 : 0 2 : 1 6 1 3 
1 6 : 0 2 : 1 9 1 4 
1 6 : 0 2 : 2 4 1 5 
1 6 : 0 2 : 2 4 1 6 
1 6 : 0 2 : 2 6 1 7 
1 6 : 0 2 : 2 8 1 8 
1 6 : 0 2 : 2 9 1 9 
1 6 : 0 2 : 3 1 2 0 
1 6 : 0 2 : 3 3 2 1 
1 6 : 0 2 : 3 6 2 2 
1 6 : 0 2 : 3 8 2 3 
1 6 : 0 2 : 3 9 2 4 

1 6 : 0 2 : 4 1 1 
1 6 : 0 2 : 4 4 2 
1 6 : 0 2 : 4 7 3 
1 6 : 0 2 : 5 0 4 
1 6 : 0 2 : 5 1 5 
1 6 : 0 2 : 5 2 6 
1 6 : 0 2 : 5 4 7 
1 6 : 0 2 : 5 7 8 
1 6 : 0 3 : 0 0 9 
1 6 : 0 3 : 0 2 1 0 
1 6 : 0 3 : 0 4 1 1 
1 6 : 0 3 : 0 6 1 2 
1 6 : 0 3 : 0 8 1 3 
1 6 : 0 3 : 1 1 1 4 
1 6 : 0 3 : 1 4 1 5 
1 6 : 0 3 : 1 6 1 6 
1 6 : 0 3 : 1 8 1 7 
1 6 : 0 3 : 2 0 1 8 
1 6 : 0 3 : 2 2 1 9 
1 6 : 0 3 : 2 4 2 0 
1 6 : 0 3 : 3 0 2 1 
1 6 : 0 3 : 3 3 2 2 
1 6 : 0 3 : 3 4 2 3 
1 6 : 0 3 : 3 6 2 4 
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relationship with? < 

A. Well, NetBlue is the one example 
I listed here that I think is — 

Q. Is there anybody else — I mean, I'm \ 
going to ask you about NetBlue in a second. j 

But besides NetBlue, is there anybody 
else where you had a communication with them that 
led you to believe you'd have some reasonable j 
prospect of an economic relationship with them but | 
for the Spamhaus listing? 1 

A. Yeah, but I don't have - yes, but 
I don't have documentation on it. It's more 
verbal, you know, sales kind of discussions at the 
introductory level at trade shows. | 

Q. Do you remember any of those companies? j 
A. It's not something — 
Q. Well, let me ask it this way. 
A. I mean, it's not something I'm | 

attributing — you know, pointing to as an 
example, just generally. 

Q. So you're not making a claim for any • 
specific lost revenues for anybody besides 
NetBlue, is that correct? | 

A. Well, no, that's not true, either. 

P a g e 2 0 5 

I mean, the quantitative analysis that affects all 
campaigns is, I think, the best way to estimate 
the revenue loss. Now, those are all companies 
we're doing business with. 

Q. All right. 
A. So in terms of "prospective," I'm not 

making a claim against any other prospective 
clients except NetBlue as a client. 

Q. Okay. That's what I'm asking. 
A. Okay. Sorry. 
Q. I mean, I understand your theory on the 

damages here. But in terms of specific entities, 
sir, are you making any claim that but for 
Spamhaus, you would have had an economic 
relationship with any other specific entity 
besides NetBlue? 

A. NetBlue is the only one I could find 
any documentation on, so that's the only one I'm 
submitting. 

Q. And when it comes to NetBlue, when did 
you first have contact with NetBlue about a 
potential economic relationship? 

A. It was at a trade show. There's an 
e-mail in here that would set the date. 
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1 6 : 0 3 : 4 0 1 
1 6 : 0 3 : 4 2 2 
1 6 : 0 3 : 4 3 3 
1 6 : 0 3 : 4 4 4 
1 6 : 0 3 : 4 5 5 
1 6 : 0 3 : 4 8 6 
1 6 : 0 3 : 5 0 7 
1 6 : 0 3 : 5 2 8 
1 6 : 0 4 : 0 9 9 
1 6 : 0 4 : 1 2 1 0 
1 6 : 0 4 : 1 7 1 1 
1 6 : 0 4 : 1 9 1 2 
1 6 : 0 4 : 2 3 1 3 
1 6 : 0 4 : 2 5 1 4 
1 6 : 0 4 : 2 7 1 5 
1 6 : 0 4 : 3 1 1 6 
1 6 : 0 4 : 3 6 1 7 
1 6 : 0 4 : 4 1 1 8 
1 6 : 0 4 : 4 4 1 9 
1 6 : 0 4 : 4 7 2 0 
1 6 : 0 4 : 4 7 2 1 
1 6 : 0 4 : 5 0 2 2 
1 6 : 0 4 : 5 6 2 3 
1 6 : 0 4 : 5 9 2 4 

1 6 : 0 5 : 0 2 1 
1 6 : 0 5 : 0 4 2 
1 6 : 0 5 : 0 7 3 
1 6 : 0 5 : 1 0 4 
1 6 : 0 5 : 1 3 5 
1 6 : 0 5 : 1 6 6 
1 6 : 0 5 : 1 9 7 
1 6 : 0 5 : 1 9 8 
1 6 : 0 5 : 2 3 9 
1 6 : 0 5 : 2 6 1 0 
1 6 : 0 5 : 3 0 1 1 
1 6 : 0 5 : 3 3 1 2 
1 6 : 0 5 : 3 3 1 3 
1 6 : 0 5 : 3 6 1 4 
1 6 : 0 5 : 3 8 1 5 
1 6 : 0 5 : 4 1 1 6 
1 6 : 0 5 : 4 3 1 7 
1 6 : 0 5 : 4 6 1 8 
1 6 : 0 5 : 4 9 1 9 
1 6 : 0 5 : 5 1 2 0 
1 6 : 0 5 : 5 5 2 1 
1 6 : 0 5 : 5 8 2 2 
1 6 : 0 6 : 0 3 2 3 
1 6 : 0 6 : 0 4 2 4 
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Q. When you say "in here," you're thumbing 
through Exhibit 6, yes? 

A. I am, yes. 
Q. I'm sorry. Exhibit 2? 
A. I've lost track of what these things 

are called. This is the Interrogatory Response. 
Q. Right. That's Exhibit 2. 
A. The most recently filed one. So 

I don't know if anybody can find NetBlue in here. 
Here we go, May 5th, 2006. Mike 

Gutierrez, I remember him, he was the head of the 

affiliate marketing for NetBlue. NetBlue is 
similar to , who was our biggest 
client at the time, in the sense that they 
developed their own offers, and I found that to be 
a real sweet spot for us. So approached 
Mr. Gutierrez. We talked about working together. 
He was pretty excited and interested. The topic 
of Spamhaus didn't come up during our national 
conversation. 

After I got back from the show, he sent 
me a questionnaire that was, you know, asking 
questions about blacklistings of various types. 
So I answered him honestly and said, "Hey, yeah, 
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we have had problems with Spamhaus. We have been 
on SBL since - you know, since we started, ,:.-. 
almost, and we're on the ROKSO through one of the 
vendors that we've worked with. So, you know, it 
is what it is. Are you still interested?" And he 
said, "No, there's no way we can do anything with 
you." i 

Q. So in the case of NetBlue, it was your 
communication to him that you had had problems 
with Spamhaus that caused him to no longer be 
interested in having an economic relationship with 
you? 

A. That's correct. 
Q. Let me ask you about the damages 

estimate here. 
Well, first of all, were there 

negotiations with NetBlue that reflected any 
potential terms of an economic relationship? 

A. Yeah. The way it works is, you know, 
they have offers, and each offer pays a CPA rate, 
kind of a cost per action rate, and it's similar 
to how all of these contracts are struck. 

So, yes, there was a discussion about \ „., 
the specific offers they had, what their payout 

- ' • • ' * > •» • - ^ e • r * • 

1 6 : 0 6 : 0 7 1 
1 6 : 0 6 : 0 9 2 
1 6 : 0 6 : 1 1 3 
1 6 : 0 6 : 1 3 4 
1 6 : 0 6 : 1 6 5 
1 6 : 0 6 : 1 7 6 
1 6 : 0 6 : 2 0 7 
1 6 : 0 6 : 2 3 8 
1 6 : 0 6 : 2 5 9 
1 6 : 0 6 : 2 6 1 0 
1 6 : 0 6 : 3 0 1 1 
1 6 : 0 6 : 3 3 1 2 
1 6 : 0 6 : 3 8 1 3 
1 6 : 0 6 : 3 9 1 4 
1 6 : 0 6 : 4 2 1 5 
1 6 : 0 6 : 4 4 1 6 
1 6 : 0 6 : 4 9 1 7 
1 6 : 0 6 : 5 1 1 8 
1 6 : 0 6 : 5 6 1 9 
1 6 : 0 6 : 5 9 2 0 
1 6 : 0 7 : 0 1 2 1 
1 6 : 0 7 : 0 4 2 2 
1 6 : 0 7 : 0 7 2 3 
1 6 : 0 7 : 1 0 2 4 

1 6 : 0 7 : 1 4 1 
1 6 : 0 7 : 1 5 2 
1 6 : 0 7 : 1 6 3 
1 6 : 0 7 : 1 9 4 
1 6 : 0 7 : 1 9 5 
1 6 : 0 7 : 2 1 6 
1 6 : 0 7 : 2 4 7 
1 6 : 0 7 : 2 8 8 
1 6 : 0 7 : 3 1 9 
1 6 : 0 7 : 3 4 1 0 
1 6 : 0 7 : 3 7 1 1 
1 6 : 0 7 : 3 9 1 2 
1 6 : 0 7 : 4 1 1 3 
1 6 : 0 7 : 4 3 1 4 
1 6 : 0 7 : 4 7 1 5 
1 6 : 0 7 : 5 0 1 6 
1 6 : 0 7 : 5 3 1 7 
1 6 : 0 7 : 5 6 1 8 
1 6 : 0 7 : 5 8 1 9 
1 6 : 0 8 : 0 0 2 0 
1 6 : 0 8 : 0 5 2 1 
1 6 : 0 8 : 0 7 2 2 
1 . 6 : 0 8 : 0 9 2 3 
1 , 6 : 0 8 : 1 2 2 4 
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rates were. The volume of those contracts are | 

completely dependent on your performance so, you 1 
know, they pay for an action. And if you can 
generate one action or a million actions, it 
doesn't matter. They've got - they're making 
money on every transaction, so they give you, 
effectively, an uncapped budget. 

And I remember talking to them about .' 
the types of offers that were doing well for them 
right now, what the payouts are, and we moved on 
to some paperwork. 

Q. Now, you indicate on page 19 of 
Exhibit 2, quote: 

"e360 estimates that the agreement 
would have been worth approximately : 
$329,168.54 based on the terms of the I 

l 
negotiations and comparing the size of | 
NetBlue a similar e360 customer 
SilverCarrot." \ 

Did I read that right? 
A. Yes. I was basically saying that 

they're very similar to SilverCarrot. So if we 
had been able to generate that amount of revenue 
for SilverCarrot, I would think we could do the 
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same for NetBlue. 
Q. Well, what were the factors that led 

you to believe that NetBlue was similar to 
SilverCarrot? 

A. They both engaged in a lot of e-mail 
marketing using suppliers, so they didn't do much 
e-mail marketing themselves. And they developed • 
their own offers as opposed to getting offers from 
clients, so they had a vested interest in making ' 
sure that the offer performed well. They were — * 
that was the similarity between NetBlue and 1 
SilverCarrot. j 

And they also generated a lot of ' 
different types of offers, came out with offers l 

every couple days, so there was plenty of — \ 
plenty of inventory to pull from. And they just J 
looked a lot like SilverCarrot to me in terms of : 
their business model. So the prospective theory 1 
was, hey, we should be able to do about the same ; 
amount of business. 1 

Q. What were the similarities or 
differences between the products offered by ;• 
NetBlue and SilverCarrot? 

A. Well, they were all similar in terms of 
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1 6 : 0 8 : 1 5 1 
1 6 : 0 8 : 1 8 2 
1 6 : 0 8 : 2 2 3 
1 6 : 0 8 : 2 5 4 
1 6 : 0 8 : 2 9 5 
1 6 : 0 8 : 3 0 6 
1 6 : 0 8 : 3 1 7 
1 6 : 0 8 : 3 6 8 
1 6 : 0 8 : 3 9 9 
1 6 : 0 8 : 4 5 1 0 
1 6 : 0 8 : 4 8 1 1 
1 6 : 0 8 : 4 9 1 2 
1 6 : 0 8 : 5 2 1 3 
1 6 : 0 8 : 5 6 1 4 
1 6 : 0 8 : 5 8 1 5 
1 6 : 0 9 : 0 1 1 6 
1 6 : 0 9 : 0 4 1 7 
1 6 : 0 9 : 0 7 1 8 

1 6 : 0 9 : 0 9 1 9 
1 6 : 0 9 : 2 1 2 0 
1 6 : 0 9 : 2 2 2 1 
1 6 : 0 9 : 2 3 2 2 
1 6 : 0 9 : 2 5 2 3 
1 6 : 0 9 : 2 8 2 4 

1 6 : 0 9 : 3 2 1 
1 6 : 0 9 : 3 7 2 
1 6 : 0 9 : 4 0 3 
1 6 : 0 9 : 4 2 4 
1 6 : 1 0 : 0 9 5 
1 6 : 1 0 : 1 0 6 
1 6 : 1 0 : 1 8 7 
1 6 : 1 0 : 2 1 8 
1 6 : 1 0 : 3 0 9 
1 6 : 1 0 : 3 0 1 0 
1 6 : 1 0 : 3 1 1 1 
1 6 : 1 0 : 3 5 1 2 
1 6 : 1 0 : 4 0 1 3 
1 6 : 1 0 : 4 7 1 4 
1 6 : 1 0 : 5 7 1 5 
1 6 : 1 1 : 0 1 1 6 
1 6 : 1 1 : 0 4 1 7 
1 6 : 1 1 : 0 7 1 8 
1 6 : 1 1 : 1 1 1 9 
1 6 : 1 1 : 1 2 2 0 
1 6 : 1 1 : 1 3 2 1 
1 6 : 1 1 : 1 5 2 2 
1 6 : 1 1 : 2 0 2 3 
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lead gen offers; you know, sign here - sign up — 
click here to sign up for a survey or promotional 
incentive of some kind, and then they would take 
the consumer through a registration process. 

Q. So they weren't actually selling a 
product? 

A. No. It was more lead gen. 
Q. Are there any other factors which you 

used to determine that the relationship, in your 
view, would have been worth approximately 
$329,000? 

A. Well, they had a huge booth at ad:tech, 
about twice the size of SilverCarrot's, so, you 
know, not a scientific method, but they seemed to 
be well-funded, seemed to be doing well, had lots 
of employees. And since they were generating 
revenue through e-mail marketing, I — my 
assumption was that they were having a fair amount 
of success. 

Q. Anything else? 
A. No. 
Q. Did you perform any kind of numerical 

or mathematical or statistical analysis, or are 
you just essentially using the revenue that 

P a g e 2 1 1 

SilverCarrot generated as a basis for believing 
what NetBlue would have generated? 

A. Essentially using the SilverCarrot 
revenue as a comparable example. 

THE WITNESS: I'm sorry. Would you mind 
closing that — 

MR. JIMENEZ-EKMAN: Yes. Off the record. 
(WHEREUPON, discussion was had off 
the record.) 

MR. JIMENEZ-EKMAN: Back on the record. 
BY MR. JIMENEZ-EKMAN: , x> 

Q. You've indicated a $329,168.54 »i 
estimated value. Mr. Bell here points out that 
in Exhibit 6, you list that the total revenue for 
SilverCarrot is 

A. Yes. 
Q. I notice that on Exhibit 6, it's only 

through August 31st, 2007. Is that the basis for 
the discrepancy? 

A. You know, that could be — quite 
frankly, I don't remember exactly where that came 
from. It may have been a monthly average with — 
where SilverCarrot was at the time projected over 

1 6 : 1 1 : 2 3 2 4 12 months. I believe that's what I did. So, you 

1 6 : 1 1 : 2 8 1 
1 6 : 1 1 : 3 2 2 
1 6 : 1 1 : 3 5 3 
1 6 : 1 1 : 3 6 4 
1 6 : 1 1 : 3 9 5 
1 6 : 1 1 : 4 0 6 
1 6 : 1 1 : 4 2 7 
1 6 : 1 1 : 4 4 8 
1 6 : 1 1 : 5 1 9 
1 6 : 1 1 : 5 6 1 0 
1 6 : 1 1 : 5 8 1 1 
1 6 : 1 2 : 0 1 1 2 
1 6 : 1 2 : 0 2 1 3 
1 6 : 1 2 : 0 5 1 4 
1 ^ : 1 2 : 0 9 1 5 
1 6 : 1 2 : 1 2 1 6 
1 6 : 1 2 : 1 4 1 7 
1 6 : 1 2 : 1 6 1 8 
1 6 : 1 2 : 1 8 1 9 
1 6 : 1 2 : 2 0 2 0 
16 :12 : 2 3 2 1 
1 6 : 1 2 : 2 5 2 2 
1 6 : 1 2 : 2 8 2 3 
1 6 : 1 2 : 3 1 2 4 

1 6 : 1 2 :34 1 
1 6 : 1 2 : 3 7 2 
16 :12 :39 3 
1 6 : 1 2 :42 4 
1 6 : 1 2 : 4 5 5 
1 6 : 1 2 : 4 7 6 
1 6 : 1 2 : 4 8 7 
1 6 : 1 2 : 5 1 8 
1 6 : 1 2 : 5 5 9 
1 6 : 1 2 : 5 7 1 0 
1 6 : 1 3 : 0 0 1 1 
1 6 : 1 3 : 0 3 1 2 
1 6 : 1 3 : 0 5 1 3 
1 6 : 1 3 : 0 8 1 4 
1 6 : 1 3 : 1 1 1 5 
1 6 : 1 3 : 1 4 1 6 
1 6 : 1 3 : 1 6 1 7 
1 6 : 1 3 : 2 2 1 8 
1 6 : 1 3 : 2 4 1 9 
1 6 : 1 3 : 2 7 2 0 
1 6 : 1 3 : 3 1 2 1 
1 6 : 1 3 : 3 5 2 2 
1 6 : 1 3 : 3 7 2 3 
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know, SilverCarrot started slowly and ramped up, 
and I believe I just took a monthly run rate and | 
projected it. | 

Q. Do you know which monthly run rate you • 
used, at what point in the relationship? i 

A. Well, it would have been at this time, » 
so I was probably — since this was done around | 
May 5th, 2006,1 was probably looking at April '06 j 
numbers. 1 

Q. Do you have any work papers or any * 
backup documents that support this $329,168 i 
number? 

A. I do not. * 
Q. And it sounds like you're not sure * 

where you came up with that number. | 
A. The best as I can recall, I used a ', 

monthly number and projected it. s 
But the thing you've gotta - I mean, 1 

the thing that's probably worth mentioning is, * 
this business, unlike some other businesses I have . 
been involved in, they don't have large, | 
predefined contracts in terms of dollar values. ! 

What you have are just a general terms and j; 
conditions agreement; and then, every - you f 

P a g e 213 *; 

decide on an offer-by-offer basis or a 
campaign-by-campaign basis on what you're going to * 
run. And since it's a performance-based deal — 1 
by that, I mean the advertiser doesn't take any > 
risk. You know, they're only paying per action. | 

Q. Um-hum. \ 
A. And the marketers structure their rates * 

so that they make money at every transaction. So 1 
there are certain advertising — more traditional 
advertising where you spend a fixed amount of f 
media, and you're not guaranteed to get results. « 
You might get impressions or something. , 

Well, in e-mail, it's all transactional I 
driven, and the value of the relationship really j 
isn't determined until you start working with the j 
company, with the client. They give you an J; 
unlimited budget. So instead of committing to a 
dollar amount, they just commit to a rate. And if j, 
you can generate 10 million transactions, they'll » 
pay you whatever that dollar amount is. * 

So it's a very transactional type of f 

business. There aren't, you know, prenegotiated J 
contracts, typically, that have a fixed dollar j 

1 6 : 1 3 : 4 1 24 amount. It's as you go, whatever you can deliver, « 
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1 6 : 1 3 : 4 5 1 
1 6 : 1 3 : 4 8 2 
1 6 : 1 3 : 5 0 3 
1 6 : 1 3 : 5 3 4 
1 6 : 1 3 : 5 5 5 
1 6 : 1 3 : 5 7 6 
1 6 : 1 4 : 0 0 7 
1 6 : 1 4 : 0 1 8 
1 6 : 1 4 : 0 3 9 
1 6 : 1 4 : 0 7 1 0 
1 6 : 1 4 : 1 0 1 1 
1 6 : 1 4 : 1 2 1 2 
1 6 : 1 4 : 1 5 1 3 
1 6 : 1 4 : 1 9 1 4 
1 6 : 1 4 : 2 2 1 5 
1 6 : 1 4 : 2 4 1 6 
1 6 : 1 4 : 2 7 1 7 
1 6 : 1 4 : 3 0 1 8 
1 6 : 1 4 : 3 2 1 9 
1 6 : 1 4 : 3 5 2 0 
1 6 : 1 4 : 3 7 2 1 
1 6 : 1 4 : 4 0 2 2 
1 6 : 1 4 : 4 2 2 3 
1 6 : 1 4 : 4 4 2 4 

1 6 : 1 4 : 4 6 1 
1 6 : 1 4 : 5 0 2 
1 6 : 1 4 : 5 4 3 
1 6 : 1 4 : 5 8 4 
1 6 : 1 5 : 0 0 5 
1 6 : 1 5 : 0 2 6 
1 6 : 1 5 : 0 4 7 
1 6 : 1 5 : 0 4 8 
1 6 : 1 5 : 0 6 9 
1 6 : 1 5 : 0 7 1 0 
1 6 : 1 5 : 0 9 1 1 
1 6 : 1 5 : 1 1 1 2 
1 6 : 1 5 : 1 4 1 3 
1 6 : 1 5 : 1 5 1 4 
1 6 : 1 5 : 1 8 1 5 
1 6 : 1 5 : 2 0 1 6 
1 6 : 1 5 : 2 4 1 7 
1 6 : 1 5 : 2 5 1 8 
1 6 : 1 5 : 2 7 1 9 
1 6 : 1 5 : 3 1 2 0 
1 6 : 1 5 : 3 1 2 1 
1 6 : 1 5 : 3 3 2 2 
1 6 : 1 5 : 4 7 2 3 
1 6 : 1 5 : 4 7 2 4 
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so a performance-based model entirely. 
Q. And, I take it, you mention this at 

this point because it illustrates some of the 
difficulty in accurately estimating exactly what 
revenues would have been lost? 

A. Exactly, and — yes. 
Q. And -
A. And why - why this methodology -

you know, when I would assess a client, ballpark 
estimates like this would be very normal because 
we wouldn't - we wouldn't be signing a deal that 
had a dollar amount. We would just be engaging 
with a client and then, depending how their offers 
performed and what our delivery rates were, that 
was really what set the value of the firm. It's 
not what I could negotiate with a client. 

Q. Well, as I understand it, you were 
essentially providing, you know, technical 
services and the leads database. 

But the click-through rate, assuming no 
blockage, would have a great deal to do with how 
attractive the client's offer was, correct? 

A. That's true, and you don't know that 
until you start mailing it. 

P a g e 2 1 5 

Q. So it's difficult to accurately 
estimate in advance for any campaign or, for that 
matter, a new client what kind of revenue they 
would end up generating. Fair enough? 

MR. LOETHEN: Til object to the extent that 
that recharacterizes any of his answers. 

But go ahead, David. 
BY THE WITNESS: 

A. Well, I think the best you can do is 
look at clients where you have had a lot of 
success, and that's what I did in this case. 
I looked at SilverCarrot, what are the 
characteristics of their business that seems to 
match well with ours. And NetBlue had those 
similar characteristics. 
BY MR. JIMENEZ-EKMAN: 

Q. When you say "that's the best you can 
do," that's because it's difficult to be more 
precise, given the constraints you've identified, 
right? 

A. It is difficult at the outset to be 
more precise, yes. i, 

Q. If we look at Exhibit 1 and we move on 
to topic 10, quote: 

1 6 : 1 5 : 5 0 1 

1 6 : 1 5 : 5 1 2 
1 6 : 1 5 : 5 4 3 
1 6 : 1 5 : 5 8 4 
1 6 : 1 5 : 5 8 5 
1 6 : 1 5 : 5 8 6 
1 6 : 1 6 : 0 7 7 
1 6 : 1 6 : 0 8 8 
1 6 : 1 6 : 0 9 9 
1 6 : 1 6 : 1 2 1 0 
1 6 : 1 6 : 1 4 1 1 
1 6 : 1 6 : 1 5 1 2 
1 6 : 1 6 : 1 7 1 3 
1 6 : 1 6 : 2 0 1 4 
1 6 : 1 6 : 2 4 1 5 
1 6 : 1 6 : 2 6 1 6 
1 6 : 1 6 : 3 0 1 7 
1 6 : 1 6 : 3 3 1 8 
1 6 : 1 6 : 3 4 1 9 
1 6 : 1 6 : 3 8 2 0 
1 6 : 1 6 : 3 9 2 1 
1 6 : 1 6 : 4 0 2 2 
1 6 : 1 6 : 4 1 2 3 
1 6 : 1 6 : 4 5 2 4 

1 6 : 1 6 : 4 5 1 
1 6 : 1 6 : 4 8 2 
1 6 : 1 6 : 5 3 3 
1 6 : 1 6 : 5 3 4 
1 6 : 1 6 : 5 6 5 
1 6 : 1 6 : 5 8 6 
1 6 : 1 6 : 5 9 7 
1 6 : 1 7 : 0 2 8 
1 6 : 1 7 : 0 5 9 
1 6 : 1 7 : 0 7 1 0 
1 6 : 1 7 : 0 8 1 1 
1 6 : 1 7 : 1 0 1 2 
1 6 : 1 7 : 1 3 1 3 
1 6 : 1 7 : 1 8 1 4 
1 6 : 1 7 : 2 4 1 5 
1 6 : 1 7 : 2 8 1 6 
1 6 : 1 7 : 3 0 1 7 
1 6 : 1 7 : 3 5 1 8 
1 6 : 1 7 : 3 8 1 9 
1 6 : 1 7 : 4 2 2 0 
1 6 : 1 7 : 4 6 21 
1 6 : 1 7 : 4 9 22 
1 6 : 1 7 : 5 2 23 
1 6 : 1 7 : 5 6 2 4 
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"The factual basis for e360's claim ;t 
that it lost business opportunities due to 
Spamhaus' alleged conduct, with any 
individual or entity, including, but not 
limited to, NetBlue, Cogent, Habeas, and s 
Yipes, including without limitation all i 
related documents and the date, form, 
content, and participants in all 
communication that support e360's claim." 

First of all, did I read that right? 
A. Yes, I believe so. 
Q. Are your answers going to be any 

different, Mr. Linhardt, than what you just gave 
on the prior topic? 

A. No. But if you want to talk about 
Cogent, Habeas and Yipes, I could get into that. 
But with respect to NetBlue, the answers would be 
the same. 

Q. Cogent, Habeas and Yipes were all 
suppliers for you, correct? 

A. That's correct. 
Q. All right. So none of them would have 

resulted in any — I'm sorry. I shouldn't say 
that. 

P a g e 217 | 

I'll ask instead: Neither Cogent, j 
Habeas nor Yipes would have paid e360 any revenue, | 
correct? { 

A. That's true, but I wouldn't say that \ 
they don't affect revenue. ) 

Q. I understand. 3 

A, They certainly do. 
Q. So you agree that they would not have j 

paid you any revenue, correct? 1 
A. Yes. | 
Q. Now, you also say that they would j 

affect revenue. How would they affect revenue? | 
A. Well, Habeas is a reputation monitoring 1 

company. They evaluate e-mail marketers and | 
determine who the good e-mail marketers are | 
through their certification process. And if * 
you're dubbed a good sender — think of it as a 1 
Good Housekeeping seal of approval, perhaps — s 
then you — you get this Habeas code that you can * 
insert in the e-mail header that you send, the » 
technical part of an e-mail that most recipients i 
don't see. And Habeas then has contracted with i 
several ISPs that treat inbound e-mail that has | 
the Habeas code more favorably than they otherwise S 
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1 6 : 1 7 :59 1 

1 6 : 1 7 : 5 9 2 
1 6 : 1 8 : 0 2 3 
1 6 : 1 8 : 0 5 4 
1 6 : 1 8 : 0 9 5 
1 6 : 1 8 : 1 3 6 
1 6 : 1 8 : 1 6 7 
1 6 : 1 8 : 1 9 8 
1 6 : 1 8 : 2 2 9 
1 6 : 1 8 : 2 4 1 0 
1 6 : 1 8 : 2 5 1 1 
1 6 : 1 8 : 2 9 1 2 
1 6 : 1 8 : 3 3 1 3 
1 6 : 1 8 : 3 5 1 4 
1 6 : 1 8 : 3 7 1 5 
1 6 : 1 8 : 3 9 1 6 
1 6 : 1 8 : 4 3 1 7 
1 6 : 1 8 : 4 6 1 8 
1 6 : 1 8 : 5 1 1 9 
1 6 : 1 8 : 5 2 2 0 
1 6 : 1 8 : 5 5 2 1 
1 6 : 1 8 : 5 8 2 2 
1 6 : 1 8 : 5 9 2 3 
1 6 : 1 9 : 0 2 2 4 

1 6 : 1 9 : 0 5 1 
1 6 : 1 9 : 0 8 2 
1 6 : 1 9 : 1 0 3 
1 6 : 1 9 : 1 4 4 
1 6 : 1 9 : 1 8 5 
1 6 : 1 9 : 2 1 6 
1 6 : 1 9 : 2 4 7 
1 6 : 1 9 : 2 8 8 
1 6 : 1 9 : 3 2 9 
1 6 : 2 0 : 0 9 1 0 
1 6 : 2 0 : 1 3 1 1 
1 6 : 2 0 : 1 6 1 2 
1 6 : 2 0 : 1 9 1 3 
1 6 : 2 0 : 2 5 1 4 
1 6 : 2 0 : 2 7 1 5 
1 6 : 2 0 : 4 2 1 6 
1 6 : 2 0 : 4 5 1 7 
1 6 : 2 0 : 4 6 1 8 
1 6 : 2 0 : 4 8 1 9 
1 6 : 2 0 : 5 3 2 0 
1 6 : 2 0 : 5 5 2 1 
1 6 : 2 0 : 5 7 2 2 
1 6 : 2 1 : 0 1 2 3 
1 6 : 2 1 : 0 5 2 4 
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would. 

So even though Habeas is a supplier, 
they're really, in my mind, a source of 
incremental revenue, that if we were able to 
participate with them on the merits, we would have 
been approved; and we would have gotten better 
delivery in the e-mails that we sent, which would 
have directly related to increased revenue for all 
of our clients. 

Q. What about Cogent? 
A. Cogent is — and Yipes are similar. 

They provide bandwidth, Internet connectivity and 
IPs. You can't operate the business without them. 

I went back to both of them to buy 
additional services. So they were providing 
service to us already. I went back to get more 
bandwidth and more IPs, and they denied those 
incremental requests based on SBLs and ROKSO 
listings. 

Q. Were you able to get additional 
bandwidth and incremental IPs from a provider 
other than Cogent and Yipes? 

A. No. Actually, when — at the time 
that we — when I reengaged with Spamhaus to try 

P a g e 219 

to figure out what it would take to get off their 
list, I was out of options in terms of e360. We 
couldn't contract with anybody. We would send in 
bandwidth orders, you know, sign the agreement; 
and they would get kicked back to us with - you 
know, as rejected. So at the time that those 
letters were written and the claim was made, e360 
could not buy bandwidth from anybody that I could 
find. i. 

Q. Putting aside Cogent, Habeas and Yipes, 
that you've just testified about, other than 
NetBlue, you're not making a claim for lost 
business opportunities for any specific potential 
third-party client, correct? 

A. That's correct. 
Q. The next topic in Exhibit 1 is 

topic 11, quote: 
"The purported harm to reputation that 

e360 has suffered as a result of Spamhaus' 
alleged conduct, including without 
limitation all related documents and the 
date, form, content, and participants in 
all communications that support e360's 
claim." 

1 6 : 2 1 : 0 6 1 

1 6 : 2 1 : 0 8 2 
1 6 : 2 1 : 1 5 3 
1 6 : 2 1 : 1 8 4 
1 6 : 2 1 : 2 4 5 
1 6 : 2 1 : 3 5 6 
1 6 : 2 1 : 3 7 7 
1 6 : 2 1 : 4 1 8 
1 6 : 2 1 : 5 0 9 
1 6 : 2 1 : 5 1 1 0 
1 6 : 2 1 : 5 6 1 1 
1 6 : 2 2 : 0 0 1 2 
1 6 : 2 2 : 0 4 1 3 
1 6 : 2 2 : 0 6 1 4 
1 6 : 2 2 : 1 1 1 5 
1 6 : 2 2 : 1 5 1 6 
1 6 : 2 2 : 1 8 1 7 
1 6 : 2 2 : 2 1 1 8 
1 6 : 2 2 : 2 3 1 9 
1 6 : 2 2 : 2 7 2 0 
1 6 : 2 2 : 2 9 21 
1 6 : 2 2 : 3 3 22 
1 6 : 2 2 : 3 8 2 3 
1 6 : 2 2 : 4 1 2 4 

1 6 : 2 2 : 4 5 1 
1 6 : 2 2 : 4 8 2 
1 6 : 2 2 : 5 1 3 
1 6 : 2 2 : 5 8 4 
1 6 : 2 3 : 0 0 5 
1 6 : 2 3 : 0 4 6 
1 6 : 2 3 : 0 9 7 
1 6 : 2 3 : 1 2 8 
1 6 : 2 3 : 1 5 9 
16 . :23 :19 10 
1 6 : 2 3 : 2 1 1 1 
1 6 : 2 3 : 2 6 1 2 
1 6 : 2 3 : 2 8 1 3 
1 6 : 2 3 : 3 1 1 4 
1 6 : 2 3 : 3 3 1 5 
1 6 : 2 3 : 3 3 1 6 
1 6 : 2 3 : 3 3 1 7 
1 6 : 2 3 : 3 3 1 8 
1 6 : 2 3 : 3 3 1 9 

20 
1 6 : 3 9 : 3 6 2 1 
1 6 : 3 9 : 3 9 22 
1 6 : 3 9 : 4 8 2 3 
1 6 : 3 9 : 4 9 24 

P a g e 22 0 ^ 

Did I read that correctly? I 
A. Yes. j 
Q. What harm do you understand e360 1 

suffered to its reputation as a result of | 
Spamhaus' alleged conduct? 1 

A. Well, our reputation, as stated by | 
Spamhaus, is that people thought we were spammers. 1 
And the implications of that are very i 
broad-reaching within the e-mail marketing • 
industry, I mean, so it affected everything that | 
we've done and had to do. It affected every § 
supplier relationship and every customer 1 
relationship to the extent that it affects how — 
our ability to deliver e-mail. So, you know, * 
bandwidth providers that we needed to obtain | 
bandwidth and other services from didn't want to 1 
do business with us. In some cases, it was an § 
automatic disqualification. ' 

ISPs that were receiving e-mail from '< 
us, once they became aware there was an e360 J 
identity in that transmission, they would • 
immediately block with no chance for removal. 

Clients that were concerned at all 
about their reputations — and not all of them i 

« 
P a g e 2 2 1 j 

were, but enough of them were — that they didn't 1 
want to do business with us, so... j 

And then me personally, you know, I've J 
become somewhat known in the space as a result of \ 
this case, and not all of it is positive. So I've 
been harmed through — in some of the new ventures 8 
that I've tried to get off the ground and \ 
prospective employers that I've tried to secure ( 
employment with. t 

So, in summary, that's been the extent 1 
of the harm. 1 

MR. JIMENEZ-EKMAN: Let's take a break. Off j 
the record at about 4:23. j 

(WHEREUPON, a recess was had from j 
4:23 p.m. until 4:39 p.m.) ! 
(WHEREUPON, certain documents were j 
marked Linhardt 30(b)(6) * 
Deposition Exhibits No. 8 and 
No. 9, for identification, as of 
11/10/08.) 

MR. JIMENEZ-EKMAN: Back on the record at 
4:40. 
BY MR. JIMENEZ-EKMAN: 

Q. Going back to Exhibit 1, the Deposition 
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1 6 : 3 9 : 5 1 1 
1 6 : 3 9 : 5 7 2 
1 6 : 4 0 : 0 1 3 
1 6 : 4 0 : 0 7 4 
1 6 : 4 0 : 0 9 5 
1 6 : 4 0 : 1 2 6 
1 6 : 4 0 : 1 3 7 
1 6 : 4 0 : 1 5 8 
1 6 : 4 0 : 2 2 9 
1 6 : 4 0 : 2 4 1 0 
1 6 : 4 0 : 3 2 1 1 
1 6 : 4 0 : 3 4 1 2 
1 6 : 4 0 : 3 5 1 3 
1 6 : 4 0 : 3 7 1 4 
1 6 : 4 0 : 3 9 1 5 
1 6 : 4 0 : 4 2 1 6 
1 6 : 4 0 : 5 3 1 7 
1 6 : 4 0 : 5 5 1 8 
1 6 : 4 0 : 5 6 1 9 
1 6 : 4 0 : 5 7 2 0 
1 6 : 4 0 : 5 8 2 1 
1 6 : 4 1 : 0 0 2 2 
1 6 : 4 1 : 0 2 2 3 
1 6 : 4 1 : 1 2 2 4 

1 6 : 4 1 : 1 6 1 
1 6 : 4 1 : 2 0 2 
1 6 : 4 1 : 2 0 3 
1 6 : 4 1 : 2 1 4 
1 6 : 4 1 : 2 3 5 
1 6 : 4 1 : 2 4 6 
1 6 : 4 1 : 2 9 7 
1 6 : 4 1 : 3 6 8 
1 6 : 4 1 : 4 9 9 
1 6 : 4 1 : 5 1 1 0 
1 6 : 4 1 : 5 4 1 1 
1 6 : 4 1 : 5 4 1 2 
1 6 : 4 1 : 5 7 1 3 
1 6 : 4 1 : 5 9 1 4 
1 6 : 4 2 : 0 0 1 5 
1 6 : 4 2 : 0 1 1 6 
1 6 : 4 2 : 0 3 1 7 
1 6 : 4 2 : 0 6 1 8 
1 6 : 4 2 : 0 7 1 9 
1 6 : 4 2 : 1 1 2 0 
1 6 : 4 2 : 1 2 2 1 
1 6 : 4 2 : 1 4 2 2 
1 6 : 4 2 : 1 5 2 3 
1 6 : 4 2 : 1 6 2 4 

P a g e 222 

Notice, Pm going to cover topics 13 and 14 next. 
They are "the factual bases for e360's claims that 
it is entitled to damages as set forth" in your 
affidavit and as set forth in the Complaint that 
was filed in this case. I'm paraphrasing rather 
than quoting this time. 

A. That's an accurate paraphrase. 
Q. Okay. I appreciate that. 

I've just put in front of you 
Exhibits 8 and 9. 

Take a look at Exhibit 8. Have you 
seen that before? 

A. I have. 
Q. What is that? 
A. It looks like the original Complaint 

that we filed against The Spamhaus Project. 
Q. Did you review it before it was 

submitted and filed? 
A. I did. 
Q. Did you see anything in it that was 

inaccurate in any way? 
A. Not that I recall. I would have said 

so. So no. 
Q. Take a look at Exhibit 9, which also,, i ,,< > 

P a g e ' 2 2 3 

confuses me because it has an "Exhibit A" sticker 
on it. 

A. Okay. 
Q. Have you seen Exhibit 9 before? 
A. I have, yes. 
Q. What's Exhibit 9? 
A. It is my affidavit that I think was 

filed in support of the — the other motion. 
Q. I'll represent to you, sir, that it was 

filed in connection with your request for a 
default judgment — a default — 

A. Okay. 
Q. Sorry — to prove up default damages in 

the Federal case. 
A. Okay. Thank you. That makes sense. 
Q. If you look at page 8, is that your 

signature on page 8? 
A. Yes. 
Q. Did you review Exhibit 9 before you 

signed it and had it filed? .*, , 
A. I did. 
Q. Did you believe it to be accurate at 

the time? 
A. Yes. 

3 . 6 : 4 2 : 1 7 1 

1 6 : 4 2 : 1 9 2 
1 6 : 4 2 : 2 3 3 
1 6 : 4 2 : 2 8 4 
1 6 : 4 2 : 3 3 5 
1 6 : 4 2 : 3 6 6 
1 6 : 4 2 : 4 3 7 
1 6 : 4 2 : 4 7 8 
1 6 : 4 2 : 5 0 9 
1 6 : 4 2 : 5 4 1 0 
1 6 : 4 2 : 5 8 1 1 
1 6 : 4 3 : 0 3 1 2 
1 6 : 4 3 : 0 6 1 3 
1 6 : 4 3 : 1 2 1 4 
1 6 : 4 3 : 1 4 1 5 
1 6 : 4 3 : 1 6 1 6 
1 6 : 4 3 : 2 1 1 7 
1 6 : 4 3 : 2 5 1 8 
1 6 : 4 3 : 2 7 1 9 
1 6 : 4 3 : 2 9 2 0 
1 6 : 4 3 : 3 0 2 1 
1 6 : 4 3 : 3 2 2 2 
1 6 : 4 3 : 3 3 2 3 
1 § : 4 3 : 3 4 2 4 

1 6 : 4 3 : 3 6 1 
1 6 : 4 3 : 3 7 2 
1 6 : 4 3 : 4 0 3 
1 6 : 4 3 : 4 2 4 
1 6 : 4 3 : 4 2 5 
1 6 : 4 3 : 4 4 6 
1 6 : 4 3 : 4 6 7 
1 6 : 4 3 : 4 6 8 
1 6 : 4 3 : 4 8 9 
1 6 : 4 3 : 5 0 1 0 
1 6 : 4 3 : 5 1 1 1 
1 6 : 4 3 : 5 2 1 2 
1 6 : 4 3 : 5 8 1 3 
1 6 : 4 4 : 0 7 1 4 
1 6 : 4 4 : 0 9 1 5 
1 6 : 4 4 : 1 3 1 6 
1 6 : 4 4 : 1 8 1 7 
1 6 : 4 4 : 2 2 1 8 
1 6 : 4 4 : 2 8 1 9 
1 6 : 4 4 : 3 0 2 0 
1 6 : 4 4 : 3 2 2 1 
1 6 : 4 4 : 3 4 2 2 
1 6 : 4 4 : 3 8 2 3 
1 6 : 4 4 : 4 1 2 4 
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Q. Now, putting aside for a second 1 
Exhibits 8 and 9, we will come back to those. 

What is e360's position on the damages 
that it has suffered in this case? i 

A. Well, our position is that the damages 
were material and as a direct result of Spamhaus' J 
interference with our lawful business; 
specifically, SBL listings that it had generated, 
ROKSO listings, and associated statements that 
were made about me and about e360. And those ; 
actions caused direct damages to our business in 
terms of our ability to deliver e-mail and our 
ability to conduct business. 

Q. Focus specifically on numbers. What 
are you claiming you ought to be awarded in the 
case? What are the dollar amounts, and what is 
the rationale for each dollar amount? 

A. Well, I mean, when we first prepared 
this, we did kind of a back-of-the-envelope 
analysis — 

Q. Can I — can I step out for a second? 
I'm asking you as of today -

A. As of today? 
Q. — as you're sitting here today. I'll 
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ask you about the first preparation in a second. 
But as you sit here today — and it 

seems you're looking around. Are you looking for 
Exhibit 6, the — 

A. Yeah. 
Q. I'm sorry, Exhibit 2, the -
A. The direct damages number. That's 

right here. 
Q. Feel free to consult any exhibit that 

will help you. 
A. So what I think the direct damages 

number is from lost revenue and firm value impact 
is $95 million. So that's the impact on e360's 
enterprise value. 

It's based on the fact that we had a 
huge number of e-mail addresses that we mailed 
frequently; and when — when delivery was 
possible, we generated — we generated — we were 
able to generate sufficient revenue by providing 
offers to these consumers that they were 
interested in. 

Q. You said loss revenue and firm value. 
Can you separate those categories out? Is there a 
loss revenue number — 
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1 6 : 4 4 : 4 2 1 
1 6 : 4 4 : 4 3 2 
1 6 : 4 4 : 4 4 3 
1 6 : 4 4 : 4 7 4 
1 6 : 4 4 : 5 1 5 
1 6 : 4 5 : 0 3 6 
1 6 : 4 5 : 0 4 7 
1 6 : 4 5 : 0 4 8 
1 6 : 4 5 : 0 8 9 
1 6 : 4 5 : 0 9 1 0 
1 6 : 4 5 : 0 9 1 1 
1 6 : 4 5 : 2 0 1 2 
1 6 : 4 5 : 2 3 1 3 
1 6 : 4 5 : 2 5 1 4 
1 6 : 4 5 : 2 6 1 5 
1 6 : 4 5 : 2 8 1 6 
1 6 : 4 5 : 3 0 1 7 
1 6 : 4 5 : 3 6 1 8 
1 6 : 4 5 : 3 8 1 9 
1 6 : 4 5 : 4 1 2 0 
1 6 : 4 5 : 4 4 2 1 
1 6 : 4 5 : 5 1 2 2 
1 6 : 4 5 : 5 4 2 3 
1 6 : 4 5 : 5 7 2 4 

1 6 : 4 6 : 0 1 1 
1 6 : 4 6 : 0 5 2 
1 6 : 4 6 : 0 6 3 
1 6 : 4 6 : 0 7 4 
1 6 : 4 6 : 1 0 5 
1 6 : 4 6 : 1 7 6 
1 6 : 4 6 : 1 8 7 
1 6 : 4 6 : 2 1 8 
1 6 : 4 6 : 2 4 9 
1 6 : 4 6 : 2 7 1 0 
1 6 : 4 6 : 2 9 1 1 
1 6 : 4 6 : 3 0 1 2 
1 6 : 4 6 : 3 6 1 3 
1 6 : 4 6 : 3 9 1 4 
1 6 : 4 6 : 4 1 1 5 
1 6 : 4 6 : 4 1 1 6 
1 6 : 4 6 : 4 4 1 7 
1 6 : 4 6 : 4 8 1 8 
1 6 : 4 6 : 5 1 1 9 
1 6 : 4 6 : 5 4 2 0 
1 6 : 4 6 : 5 4 2 1 
1 6 : 4 6 : 5 7 2 2 
1 6 : 4 7 : 0 2 2 3 
1 6 : 4 7 : 1 3 2 4 
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A. Sure. 
Q. — and a firm value number? 
A. Yes. The direct revenue loss due to 

confirmed Spamhaus blocks, I put at 36.5 million 
from 2003 through the end of 2007. 

Q. And the lost firm value, where do you 
put that at? 

A. 95.4 million, using a 14 EBITDA 
multiple. 

Q. Using what? 
A. A 14.1 EBITDA multiple. 
Q. Is e360 claiming any damages in any 

other category of any kind other than what you've 
just identified? 

A. You know, I'm a little confused on 
that, to be honest with you, because I'm not a 
lawyer. And I understood that there were some 
consequential damages and other things, and I -
you know, I just focused on the direct revenue 
loss for the purposes of conducting this analysis. 

So, I mean, I would just refer to — 
what I'm saying is, I just am generally not 
familiar with all the different types of damages 
that it can be attributed. I'm not an attorney. 
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So the direct damages aspect of the case has been 
what I've focused on. 

Q. All right. W e l l -
A. I'm not sure if there's another way to 

get at the answer you're looking for. 
Q. Did you understand when you came here 

today that you were required, as the 
representative deponent of e360 under (>\ 
Rule 30(b)(6), to make reasonable inquiries about 
the topics that were listed in Exhibit 1? 

A. Yes. 
Q. Okay. You can see that the topics 13 

and 14, which we're on right now, have to do with 
damages amounts, correct? 

A. Yes. 
Q. So what I'm trying to get at is the 

factual basis, if any, for any other category of 
damages. I'm not asking you whether they're 
legally recoverable or any of those other things. 

A. Okay. 
Q. I want to know, was e360 injured in any 

way besides direct revenue loss of $36.5 million 
and lost enterprise value of $95.4 million? 

A. Well, yes. I mean, there were 

1 6 : 4 7 : 1 7 1 

1 6 : 4 7 : 2 2 2 
1 6 : 4 7 : 2 8 3 
1 6 : 4 7 : 3 2 4 
1 6 : 4 7 : 3 7 5 
1 6 : 4 7 : 3 9 6 
1 6 : 4 7 : 4 8 7 
1 6 : 4 7 : 5 2 8 
1 6 : 4 7 : 5 3 9 

1 6 : 4 7 : 5 4 1 0 
1 6 : 4 7 : 5 8 1 1 
1 6 : 4 8 : 0 3 1 2 
1 6 : 4 8 : 0 4 13 
1 6 : 4 8 : 0 4 1 4 
1 6 : 4 8 : 0 7 1 5 
1 6 : 4 8 : 0 9 1 6 
1 6 : 4 8 : 1 0 1 7 
1 6 : 4 8 : 1 2 1 8 
1 6 : 4 8 : 1 2 1 9 

1 6 : 4 8 : 1 5 2 0 
1 6 : 4 8 : 1 6 2 1 
1 6 : 4 8 : 1 7 2 2 
1 6 : 4 8 : 1 9 2 3 
1 6 : 4 8 : 2 9 2 4 

1 6 : 4 8 : 3 4 1 
1 6 : 4 8 : 3 8 2 
1 6 : 4 8 : 4 1 3 
1 6 : 4 8 : 4 3 4 
1 6 : 4 8 : 4 5 5 
1 6 : 4 8 : 4 6 6 
1 6 : 4 8 : 5 4 7 
1 6 : 4 8 : 5 7 8 
1 6 : 4 9 : 0 0 9 
1 6 : 4 9 : 0 2 1 0 
1 6 : 4 9 : 0 6 1 1 
1 6 : 4 9 : 0 7 1 2 
1 6 : 4 9 : 0 7 1 3 
1 6 : 4 9 : 1 0 1 4 
1 6 : 4 9 : 1 3 1 5 
1 6 : 4 9 : 1 5 1 6 
1 6 : 4 9 : 1 6 1 7 
1 6 : 4 9 : 1 6 1 8 
1 6 : 4 9 : 1 8 1 9 
1 6 : 4 9 : 2 1 2 0 
1 6 : 4 9 : 2 1 2 1 
1 6 : 4 9 : 2 2 2 2 
1 6 : 4 9 : 3 0 2 3 
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defamation impacts to me personally and to e360's « 
viability as an ongoing concern. 1 

There were prospective damages that we ; 
covered before the break, and only one client J 
example that I got into any detail, but there were 1 
those types of prospective losses. | 

Q. Anything else? t 
A. I think those are the primary sources * 

of damage. | 

Q. Are there any other sources of damage? f 
A. Emotional distress. 1 
MR. JIMENEZ-EKMAN: Let the record reflect | 

some laughter on the deponent's part, not mine j 
BY MR. JIMENEZ-EKMAN: 

Q. Are you claiming emotional distress j 
damages in this case? i 

A. I don't ~ no, 1 don't think so. ' 
Q. Okay. 
A. I should have. j 
Q. You're claiming them for this 

deposition, I take it? * 
Anything else? Any other damages j 

besides the 36.5 direct and 95.4 firm value, | 
defamation and prospective economic relationships? 

i 
P a g e 229 \ 

i 

A. I think that covers it. j 
Q. Now, the $36.5 million, you were I 

looking at an exhibit. Were you looking at j 
Exhibit 6, your revised calculation - j 

A. Yes. 
Q. — when you came up with that? |» 

And that $36.5 million, is that the 
column that's "total direct revenue" — or 
I should say "row" — the row is "total direct 
revenue lost due to confirmed Spamhaus blocks," 
$36.5 million? 

A. Yes. 
Q. Okay. That's on page 1 of Exhibit 6. 

The method by which you obtained that » 
number is something you testified about at some ; 
length today, correct? 

A. Correct. 
Q. Is there anything you want to add or f 

change about that testimony that you've given on 
that issue? 

A. No. I don't think so. 
Q. Okay. And then the $95.4 million lost 

enterprise value, that is in the first column — 
1 6 : 4 9 : 4 4 2 4 well, I should say the "2003" column on the first 
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1 6 : 4 9 : 4 9 1 
1 6 : 4 9 : 5 1 2 
1 6 : 4 9 : 5 1 3 
1 6 : 4 9 : 5 3 4 
1 6 : 4 9 : 5 6 5 
1 6 : 4 9 : 5 7 6 
1 6 : 4 9 : 5 8 7 
1 6 : 5 0 : 0 0 8 
1 6 : 5 0 : 0 2 9 
1 6 : 5 0 : 0 5 1 0 
1 6 : 5 0 : 0 7 1 1 
1 6 : 5 0 : 0 8 1 2 
1 6 : 5 0 : 1 4 1 3 
1 6 : 5 0 : 1 8 1 4 
1 6 : 5 0 : 2 1 1 5 
1 6 : 5 0 : 2 7 1 6 
1 6 : 5 0 : 3 5 1 7 
1 6 : 5 0 : 3 8 1 8 
1 6 : 5 0 : 3 9 1 9 
1 6 : 5 0 : 4 5 2 0 
1 6 : 5 0 : 4 7 2 1 
1 6 : 5 0 : 5 0 2 2 
1 6 : 5 0 : 5 4 2 3 
1 6 : 5 0 : 5 7 2 4 

1 6 : 5 1 : 0 1 1 
1 6 : 5 1 : 0 4 2 
1 6 : 5 1 : 0 9 3 
1 6 : 5 1 : 1 4 4 
1 6 : 5 1 : 1 4 5 
1 6 : 5 1 : 1 6 6 
1 6 : 5 1 : 2 0 7 
1 6 : 5 1 : 2 4 8 
1 6 : 5 1 : 2 5 9 
1 6 : 5 1 : 2 9 1 0 
1 6 : 5 1 : 3 1 1 1 
1 6 : 5 1 : 3 3 1 2 
1 6 : 5 1 : 3 5 1 3 
1 6 : 5 1 : 3 7 1 4 
1 6 : 5 1 : 4 0 1 5 
1 6 : 5 1 : 4 2 1 6 
1 6 : 5 1 : 4 4 1 7 
1 6 : 5 1 : 4 6 1 8 
1 6 : 5 1 : 4 9 1 9 
1 6 : 5 2 : 0 3 2 0 
1 6 : 5 2 : 0 4 2 1 
1 6 : 5 2 : 0 6 2 2 
1 6 : 5 2 : 0 6 2 3 
1 6 : 5 2 : 0 6 2 4 
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page of Exhibit 6, correct? 
A. That's correct. 
Q. That's the "Incremental loss in firm 

value based on EBITDA ratio," correct? 
A. Correct. 
Q. Again, you testified at some length 

about how you got that number, right? 
A. Yes. 
Q. Is there anything that you want to add 

or change about that testimony? 
A. No. 
Q. You also mentioned defamation damages. 

Have you put a number on the defamation damages? 
A. Well, there's one that comes to mind. 

I mean, I was denied employment from my previous 
employer, Experian, back in — what year is this, 
2008? — so this might have — must have been late 
2007. 

And the reason that employment was 
denied is because of all this Spamhaus stuff. 
They have a significant e-mail marketing business 
that they acquired called CheetahMail. And so ' 
I was prospecting them for a job, and I had gotten 
pretty far in the process. And then they did a 
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Google search and came up with all the 
Spamhaus-related postings and, on that basis, 
denied me an opportunity to work there, basically. 

Q. Okay. 
A. So, you know, that kind of position 

was — you know, the salary would have been 
probably two and a quarter, something like that. 

Q. Prior to your testimony a couple 
seconds ago, have you disclosed in any pleading, 
in your Interrogatory Answers, anything else, the 
incident you just described? 

A. I thought so. I thought we put in the 
lost employment in the most recent filing. 

Q. And that's the first time, in the most 
recent one, which would be Exhibit 2? 

A. I'm not sure about that. I'm pretty 
sure it's in the most recent. I'm not sure on the , 
history of when it got in there. I think it's 
been in there for a while. >,- i 

Tm not sure it's in this document. It 
might have been in the — one of the motions or 
the affidavits. 

(WHEREUPON, Ms. Dufford left the 
deposition proceedings.) 

' i , 

1 6 : 5 2 : 0 6 1 
1 6 : 5 2 : 1 7 2 
1 6 : 5 2 : 2 0 3 
1 6 : 5 2 : 2 4 4 
1 6 : 5 2 : 3 0 5 
1 6 : 5 2 : 3 7 6 
1 6 : 5 2 : 3 9 7 
1 6 : 5 2 : 4 1 8 
1 6 : 5 2 : 4 2 9 
1 6 : 5 2 : 4 4 1 0 
1 6 : 5 2 : 4 6 1 1 
1 6 : 5 2 : 5 1 1 2 
1 6 : 5 2 : 5 6 1 3 
1 6 : 5 2 : 5 9 1 4 
1 6 : 5 3 : 0 2 1 5 
1 6 : 5 3 : 0 6 1 6 
1 6 : 5 3 : 0 9 1 7 
1 6 : 5 3 : 1 1 1 8 
1 6 : 5 3 : 1 1 1 9 
1 6 : 5 3 : 1 3 2 0 
1 6 : 5 3 : 1 6 2 1 
1 6 : 5 3 : 1 8 2 2 
1 6 : 5 3 : 3 2 2 3 
1 6 : 5 3 : 3 2 2 4 

1 6 : 5 3 : 3 4 1 
1 6 : 5 3 : 3 5 2 
1 6 : 5 3 : 3 9 3 
1 6 : 5 3 : 4 3 4 
1 6 : 5 3 : 4 5 5 
1 6 : 5 3 :47 6 
1 6 : 5 3 : 5 0 7 
1 6 : 5 3 : 5 0 8 
1 6 : 5 3 : 5 2 9 
1 6 : 5 3 : 5 4 1 0 
1 6 : 5 3 : 5 4 1 1 
1 6 : 5 3 : 5 6 1 2 
1 6 : 5 4 : 0 3 1 3 
1 6 : 5 4 : 0 6 1 4 
1 6 : 5 4 : 0 7 1 5 
1 6 : 5 4 : 0 8 1 6 
1 6 : 5 4 : 1 2 1 7 
1 6 : 5 4 : 1 7 1 8 
1 6 : 5 4 : 2 1 1 9 
1 6 : 5 4 : 2 9 2 0 
1 6 : 5 4 : 3 1 2 1 
1 6 : 5 4 : 3 3 2 2 
1 6 : 5 4 : 4 0 2 3 
1 6 : 5 5 : 0 6 2 4 
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BY MR. JIMENEZ-EKMAN: 
Q. Then Tm a little puzzled that you 

named the prospective damages in a separate : 
category. Why isn't that included in the direct ; 

loss of revenue and/or the firm value? 
A. Are you talking about the reference to 

prospective in how I just answered the question? 
Q. That's right. 
A. Oh. Well, because this analysis only 

deals with direct revenue. It doesn't deal with 
prospective loss, loss in terms of prospective 
clients. Like, for example, we had everything 
required to deliver this revenue (indicating). We 
had customer relationships, data, technology. The 
only thing that prohibited us from delivering that 
was Spamhaus blocking, so this just isolates the 
direct revenue part. 

Q. A n d -
A. It didn't - it didn't really speak to, 

you know, any impacts on my future employability j 
or anything like that, so ... 

Q. And your -
A. It also doesn't address any 

interruptions in rev- — service, you know, 
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revenue loss or being down. I mean, we were t 

constantly being shut down by different suppliers 
as a result of Spamhaus listings. 

Q. Well, let's focus on the prospective 
revenue for a second. The one that you named and j 
testified about was for NetBlue, correct? j 

A. Right. J 
Q. The number you used for that was ! 

approximately $329,000, correct? f 
A. Right. I 
Q. You haven't put any other number on i 

that prospective category of damages, correct? 1 
A. No, not for prospective lost clients, s 

no. it 
Q. Now, you also just talked about I 

something which is a new category, as far as I'm j 
concerned, downtime and so on. You haven't » 
provided any number for that, have you? | 

A. No. I'm sorry if I misunderstood your 
question. I was, I suppose, brainstorming other j 
impacts that haven't really been presented or j 
asked for. 

Q. Now, let me go back to Exhibit 8 here. ; 
Can you look at page 10. j 
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1 6 : 5 5 : 0 8 1 
1 6 : 5 5 : 0 8 2 
1 6 : 5 5 : 1 6 3 
1 6 : 5 5 : 1 7 4 
1 6 : 5 5 : 1 8 5 
1 6 : 5 5 : 2 2 6 
1 6 : 5 5 : 2 3 7 
1 6 : 5 5 : 2 6 8 
1 6 : 5 5 : 2 7 9 
1 6 : 5 5 : 3 0 1 0 
1 6 : 5 5 : 3 0 1 1 
1 6 : 5 5 : 3 3 1 2 
1 6 : 5 5 : 3 5 1 3 
1 6 : 5 5 : 3 8 1 4 
1 6 : 5 5 : 4 1 1 5 
1 6 : 5 5 : 4 4 1 6 
1 6 : 5 5 : 4 7 1 7 
1 6 : 5 5 : 4 9 1 8 
1 6 : 5 5 : 5 3 1 9 
1 6 : 5 5 : 5 7 2 0 
1 6 : 5 5 : 5 9 2 1 
1 6 : 5 6 : 0 2 2 2 

' 1 6 : 5 6 : 0 8 2 3 
1 6 : 5 6 : 1 3 2 4 

1 6 : 5 6 : 1 6 1 
1 6 : 5 6 : 1 9 2 
1 6 : 5 6 : 2 3 3 
1 6 : 5 6 : 2 5 4 
1 6 : 5 6 : 2 8 5 
1 6 : 5 6 : 3 1 6 
1 6 : 5 6 : 3 3 7 
1 6 : 5 6 : 3 5 8 
1 6 : 5 6 : 3 9 9 
1 6 : 5 6 : 4 1 1 0 
1 6 : 5 6 : 4 3 1 1 
1 6 : 5 6 : 4 6 1 2 
1 6 : 5 6 : 4 6 1 3 
1 6 : 5 6 : 4 8 1 4 
1 6 : 5 6 : 5 4 1 5 
1 6 : 5 6 : 5 5 1 6 
1 6 : 5 6 : 5 7 1 7 
1 6 : 5 6 : 5 9 1 8 
1 6 : 5 7 : 0 4 1 9 
1 6 : 5 7 : 0 9 2 0 
1 6 : 5 7 : 1 1 2 1 
1 6 : 5 7 : 1 4 2 2 
1 6 : 5 7 : 2 0 2 3 
1 6 : 5 7 : 2 4 2 4 
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A. Yes. 
Q. Paragraph 34. You see that? 
A. Yes. 
Q. That reads, quote: 

"e360 and Linhardt suffered damages as 
a result of these contracts being breached 
in an amount it estimates exceeds 
$2,000,0000.00." 

Did I read that correctly? 
A. Yes. 
Q. If you look at the prior page, this is 

for a legal claim called "Tortious Interference 
With Contract." 

What, if any, calculation did you 
perform to reach that $2 million number in 
paragraph 34 of Exhibit 8? 

A. I listed ~ I looked at the client 
revenue and what I thought it could be — it could 
have been with 

— and then also looked at interruptions 
in service, where we were unable to send any 
e-mail of any kind, when the listed suppliers shut 
off our service, so ' 

Q. Are there any supporting papers or 
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documents that support this $2 million number? 
A. There was a table that was submitted to 

Bart that I believe was included somewhere in the 
filing, but I don't see it here. 

Q. Other than that? 
A. You know, invoices from those companies 

that have been provided. 
Other than that — well, the — the 

e-mails we got from the suppliers that had 
terminated us, which would have been included in 
what we sent you. I think that's the extent of 
it. 

Q. Now, this $2 million number in 
Exhibit 8, that's essentially your claimed direct 
revenue loss, correct? 

A. It was at the time, yes. 
Q. Right. So, now, that number has now 

become the 35 — I'm sorry - the $36.5 million 
number in Exhibit 6? 

A. Well, there are other Counts here, so 
I don't know. I'd have to read on to see how 
these Counts were allocated because there were 
some other damages in Count HI. Part of that 
would be included in the revised damages number. 

1 6 : 5 7 : 2 9 1 

1 6 : 5 7 : 3 1 2 
1 6 : 5 7 : 3 4 3 
1 6 : 5 7 : 3 6 4 
1 6 : 5 7 : 4 0 5 
1 6 : 5 7 : 4 2 6 
1 6 : 5 7 : 4 8 7 
1 6 : 5 7 : 5 4 8 
1 6 : 5 7 : 5 8 9 
1 6 : 5 8 : 0 2 1 0 
1 6 : 5 8 : 0 4 1 1 
1 6 : 5 8 : 0 8 1 2 
1 6 : 5 8 : 0 9 1 3 
1 6 : 5 8 : 1 1 1 4 
1 6 : 5 8 : 1 3 1 5 
1 6 : 5 8 : 2 1 1 6 
1 6 : 5 8 : 2 2 1 7 
1 6 : 5 8 : 2 3 1 8 
1 6 : 5 8 : 2 4 1 9 
1 6 : 5 8 : 2 4 2 0 
1 6 : 5 8 : 2 4 2 1 
1 6 : 5 8 : 2 5 2 2 
1 6 : 5 8 : 2 7 2 3 
1 6 : 5 8 : 3 2 2 4 

1 6 : 5 8 : 4 3 1 
1 6 : 5 8 : 4 5 2 
1 6 : 5 8 : 4 8 3 
1 6 : 5 8 : 5 0 4 
1 6 : 5 8 : 5 6 5 
1 6 : 5 8 : 5 9 6 
1 6 : 5 9 : 0 2 7 
1 6 : 5 9 : 0 7 8 
1 6 : 5 9 : 0 9 9 
1 6 : 5 9 : 1 5 1 0 
1 6 : 5 9 : 1 5 1 1 
1 6 : 5 9 : 1 7 1 2 
1 6 : 5 9 : 1 9 1 3 
1 6 : 5 9 : 2 3 1 4 
1 6 : 5 9 : 2 4 1 5 
1 6 : 5 9 : 2 7 1 6 
1 6 : 5 9 : 3 0 1 7 
1 6 : 5 9 : 3 1 1 8 
1 6 : 5 9 : 3 3 1 9 
1 6 : 5 9 : 4 0 2 0 
1 6 : 5 9 : 4 4 2 1 
1 6 : 5 9 : 4 5 22 
1 6 : 5 9 : 4 5 23 
1 6 : 5 9 : 4 7 2 4 
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But I think it's fair to say that — . 
that when we first submitted this (indicating), 
partially - 1 don't know what the reason was. We 
didn't go through the kind of detailed rigor that 
I did earlier this year to come up with these | 
figures (indicating). So the initial estimate was f 
a little bit more of a streamlined estimate \ 
than - than the intensely quantitative one that ^ 
has been updated recently. * 

Q. So the change in the number from » 
2 million to 36.5 million was based on being more | 
rigorous? '• 

A. Yeah. I mean, taking a look at the ; 
whole methodology that we went through earlier, ; 
that was performed earlier this year. It was not \ 
performed in advance of this (indicating), and 
I was — ^ 

Q. "This" being Exhibit 8? 5 

A. Right. J. 
Q. Okay. J 
A. So — and I was — > 
Q. Did you have any more information when \ 

you prepared Exhibit 6 than when you prepared f 
Exhibit 8? ) 
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A. Well, yeah. I mean, I — I had more j 
mailing history information. I had more data from ! 
the databases I pulled out. I had more j 
information about the ISPs that were blocking us. j 
A lot of that log data came from mailings that ? 
occurred after this case, in terms of trying to i 
identify the domains that were using Spamhaus. ] 
So, yes, there was more information and more 
analysis done than initially — than was initially j 
done. j 

Q. Now, if you turn to the next page in j 
Exhibit 8, paragraph 39 reads, quote: > 

"e360 suffered damages as a result of j* 
Spamhaus' interference with these 
prospective relationships in an amount it 1 
estimates to exceed $5,000,000.00." * 

Did I read that correctly? ' 
A. Yes. j 
Q. That relates to Count III, and it has 

to do with prospective economic advantage, \ 
correct? 

A. Yes. 
Q. Now, today, in terms of just j 

prospective economic damage, you've only described i 
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1 6 : 5 9 : 5 0 1 
1 6 : 5 9 : 5 2 2 
1 6 : 5 9 : 5 4 3 
1 6 : 5 9 : 5 6 4 
1 7 : 0 0 : 0 2 5 
1 7 : 0 0 : 0 5 6 
1 7 : 0 0 : 1 0 7 
1 7 : 0 0 : 1 4 8 
1 7 : 0 0 : 1 6 9 
1 7 : 0 0 : 1 7 1 0 
1 7 : 0 0 : 2 2 1 1 
1 7 : 0 0 : 2 4 1 2 
1 7 : 0 0 : 2 8 1 3 
1 7 : 0 0 : 4 3 1 4 
1 7 : 0 0 : 5 1 1 5 
1 7 : 0 0 : 5 5 1 6 
1 7 : 0 0 : 5 7 1 7 

1 7 : 0 1 : 0 0 1 8 
1 7 : 0 1 : 0 2 1 9 
1 7 : 0 1 : 0 4 2 0 
1 7 : 0 1 : 0 6 2 1 
1 7 : 0 1 : 0 6 2 2 
1 7 : 0 1 : 0 8 2 3 
1 7 : 0 1 : 0 9 2 4 

1 7 : 0 1 : 1 2 1 
1 7 : 0 1 : 1 5 2 
1 7 : 0 1 : 1 8 3 
1 7 : 0 1 : 2 1 4 
1 7 : 0 1 : 2 4 5 
1 7 : 0 1 : 2 5 6 
1 7 : 0 1 : 2 7 7 
1 7 : 0 1 : 3 7 8 
1 7 : 0 1 : 4 1 9 
1 7 : 0 1 : 4 7 1 0 
1 7 : 0 1 : 5 0 1 1 
1 7 : 0 1 : 5 3 1 2 
1 7 : 0 1 : 5 8 1 3 
1 7 : 0 2 : 0 2 1 4 
1 7 : 0 2 : 0 4 1 5 
1 7 : 0 2 : 0 6 1 6 
1 7 : 0 2 : 0 8 1 7 
1 7 : 0 2 : 1 2 1 8 
1 7 : 0 2 : 1 4 1 9 
1 7 : 0 2 : 1 7 2 0 
1 7 : 0 2 : 1 9 2 1 
1 7 : 0 2 : 3 1 2 2 
1 7 : 0 2 : 3 6 2 3 
1 7 : 0 2 : 3 8 2 4 
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the relationship - the potential relationship 
with NetBlue, correct? 

A. Yeah, in detail, in addition to the 
general sense that there are a lot of companies 
that wouldn't do business with us because we were 
on Spamhaus. I just didn't have e-mail 
documentation of every one; more of the anecdotal, 
trade show, meet-and-greet effect. 

Q. And, I mean, in fact, you testified 
earlier that you're not seeking any damages based 
on the loss of any prospective economic 
relationship other than NetBlue, correct? 

A. Yes, I suppose that's true. 
Q. Now, if you look at page 13, 

paragraph 47 of Exhibit 8, it reads, quote: 
"Spamhaus' defamatory statements have 

caused e360 and Linhardt to suffer damages 
to their reputations in an amount in excess 
of $5,000,000.00." 

Did I read that correctly? 
A. Yes. 
Q. What was the basis for that 

calculation, sir? 
A. You know, before we were on Spamhaus, 

P a g e 239 

people either didn't know us or knew us as a 
legitimate marketing company. After we were on 
Spamhaus, a lot of people concluded we were 
spammers, and me personally. 

Q. Right. How did you come up with that 
number? 

A. It's an estimate based on - based on 
suppliers' inability or unwillingness to work with 
us and customers terminating our agreements. 

Q. Were there any calculations or any 
other factual bases used to come up with the 
5 million even? 

A. You know, besides the contract value 
chart that is submitted that covered all of these, 
no. 

Q. That contract value chart had a total 
number of about $2.6 million, correct? 

A. I haven't seen that in a while. 
I don't recall exactly what it stated. 

Q. But we're talking about the last three 
pages of Exhibit 6, right, when you talk about the 
contract value chart? 

A. Am I in the same Exhibit? This is 
Exhibit 8. What is Exhibit 6? 

1 7 : 0 2 : 4 0 1 
1 7 : 0 2 : 4 3 2 
1 7 : 0 2 : 4 5 3 
1 7 : 0 2 : 4 6 4 
1 7 : 0 2 : 4 6 5 
1 7 : 0 2 : 4 6 6 
1 7 : 0 2 : 4 6 7 
1 7 : 0 2 : 4 8 8 
1 7 : 0 2 : 4 9 9 
1 7 : 0 2 : 5 2 1 0 
1 7 : 0 2 : 5 6 1 1 
1 7 : 0 3 : 0 0 1 2 
1 7 : 0 3 : 0 3 1 3 
1 7 : 0 3 : 0 4 1 4 
1 7 : 0 3 : 2 7 1 5 
1 7 : 0 3 : 4 2 1 6 
1 7 : 0 3 : 4 6 1 7 
1 7 : 0 3 : 4 9 1 8 
1 7 : 0 3 : 5 2 1 9 
1 7 : 0 3 : 5 8 2 0 
1 7 : 0 4 : 0 4 2 1 
1 7 : 0 4 : 0 5 2 2 
1 7 : 0 4 : 0 7 2 3 
1 7 : 0 4 : 0 7 2 4 

1 7 : 0 4 : 0 9 1 
1 7 : 0 4 : 1 4 2 
1 7 : 0 4 : 1 6 3 
1 7 : 0 4 : 1 8 4 
1 7 : 0 4 : 1 9 5 
1 7 : 0 4 : 2 1 6 
1 7 : 0 4 : 2 4 7 
1 7 : 0 4 : 3 1 8 
1 7 : 0 4 : 3 2 9 
1 7 : 0 4 : 3 4 1 0 
1 7 : 0 4 : 3 6 1 1 
1 7 : 0 4 : 4 0 1 2 
1 7 : 0 4 : 4 2 1 3 
1 7 : 0 4 : 4 5 1 4 
1 7 : 0 4 : 4 9 1 5 
1 7 : 0 4 : 5 4 1 6 
1 7 : 0 5 : 0 8 1 7 
1 7 : 0 5 : 1 0 1 8 
1 7 : 0 5 : 1 5 1 9 
1 7 : 0 5 : 1 7 2 0 
1 7 : 0 5 : 1 8 2 1 
1 7 : 0 5 : 1 9 2 2 
1 7 : 0 5 : 2 4 2 3 
1 7 : 0 5 : 2 7 2 4 

P a g e 240 * 

Q. Exhibit 6 is your revised calculation. > 
A. Oh, no, no. No. It's something I 

different. j 
Q. Have you got something else in mind? | 

(WHEREUPON, Ms. Dufford entered the » 
deposition proceedings.) * 

BY THE WITNESS: 
A. Yes. There was a different spreadsheet ; 

that was put together and submitted to Synergy ,< 
before we filed this, and I believe it's included i 
in what you have. It was part of the filing, j 
I think. That's what I was referring to. 
BY MR. JIMENEZ-EKMAN: i 

Q. Let's move on to Exhibit 9. If you 
look at paragraph 32 on page 6 of Exhibit 9. 

A. Yes. r 

Q. And here, I'll paraphrase. You've j! 
calculated the loss of revenue from having active 
and pending contracts with SmartBargains, Vendare j 
Media and OptlnBig to be $2,465 million, correct? * 

A. Yes. 
Q. What was the basis for that j 

calculation? \ 

A. Looking at the contract value and 1 

P a g e 2 4 1 ! 

potential contract value of those agreements. » 
Q. What was the basis for determining the j 

contract value and potential contract value for \ 
each one of them? | 

1 A. What they had done historically and ( 
what they were projected to do going forward. 1 

Q. So as we've — well, let me start over. J 
Did you have any schedules that } 

reflected your actual calculations for these ( 
individual contracts? • 

A. The ones that were done are on that j 
elusive spreadsheet that I keep referring to, so j 
that's where that comes from. But it was, t 
essentially, just a listing of those entities and !-
what their contract values, you know, were I 
estimated to be. I 

Q. And the basis for that, as you've 
testified, was looking at the historical revenue 
that they generated and projecting that into the 
future? 

A. Yes. 
Q. That was based on the kinds of 

considerations we've described in projecting the i; 
value of any particular campaign, is that correct? * 
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1 7 : 0 5 : 2 9 1 
1 7 : 0 5 : 3 3 2 
1 7 : 0 5 : 3 7 3 
1 7 : 0 5 : 4 2 4 
1 7 : 0 5 : 4 4 5 
1 7 : 0 5 : 5 8 6 
1 7 : 0 5 : 5 9 7 
1 7 : 0 6 : 0 2 8 
1 7 : 0 6 : 0 5 9 
1 7 : 0 6 : 0 8 1 0 
1 7 : 0 6 : 1 0 1 1 
1 7 : 0 6 : 1 1 1 2 
1 7 : 0 6 : 1 4 1 3 
1 7 : 0 6 : 2 1 1 4 
1 7 : 0 6 : 2 5 1 5 
1 7 : 0 6 : 2 7 1 6 
1 7 : 0 6 : 2 8 1 7 
1 7 : 0 6 : 2 9 1 8 
1 7 : 0 6 : 3 0 1 9 
1 7 : 0 6 : 3 1 2 0 
1 7 : 0 6 : 3 7 2 1 
1 7 : 0 6 : 4 2 2 2 
1 7 : 0 6 : 4 3 2 3 
1 7 : 0 6 : 4 4 2 4 

1 7 : 0 6 : 4 7 1 
1 7 : 0 6 : 5 0 2 
17 : 0 6 : 5 5 3 
1 7 : 0 6 : 5 6 4 
1 7 : 0 6 : 5 9 5 
1 7 : 0 7 : 0 3 6 
17 : 0 7 : 0 7 7 
1 7 : 0 7 : 0 9 8 
1 7 : 0 7 : 1 1 9 
17 :07 : 1 4 1 0 
1 7 : 0 7 : 1 9 1 1 
17 : 0 7 : 2 2 1 2 
1 7 : 0 7 : 2 6 1 3 
1 7 : 0 7 : 3 1 1 4 
17 : 0 7 : 3 3 1 5 
1 7 : 0 7 : 3 5 1 6 
1 7 : 0 7 : 3 7 1 7 
17 : 0 7 : 3 9 1 8 
1 7 : 0 7 : 4 2 1 9 
1 7 : 0 7 : 4 5 2 0 
1 7 : 0 7 : 4 7 2 1 
1 7 : 0 7 : 5 0 2 2 
17 :07 : 5 2 2 3 
17 :07 : 5 3 2 4 
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A. Yes. 
Q. Including the variability based on the 

nature of the product being offered and the nature 
of the ad, correct? 

A. Right. 
Q. Now, paragraph 33 -
A. And can I ~ this is somewhat 

misstated, where it says "e360 and I." That's 
been - it was really e360, as I stated before-, 
that only had the agreement. So just to clarify 
on that point. 

Q. Okay. So throughout this affidavit 
here, it says "e360 and I . " As you've described 
earlier, you personally, David Linhardt, had no 
right to receive any revenues under any of these 
contracts, correct? 

A. That's correct. 
Q. And so the -
A. And -
Q. - the only way in which these damages 

flow up through you is through your ownership of 
Maverick, correct? 

A. That's right. And, you know, I was 
drawing a salary as well, so the stability of that 
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income is a factor. But, yes, I did not have any 
direct contracts in my name as an individual. So 
that's what we — you know, I read this now, and 
not being an attorney, I can see how that could be 
misconstrued, but so — just to clarify that point 
again. 

Q. This exhibit, Exhibit 9, was this 
prepared with your attorney here? 

A. Yes. 
Q. Paragraph 33 of Exhibit 9 asserts that 

you had "lost numerous opportunities to obtain 
future work as a result of Spamhaus' conduct," and 
we have been through this as well again. You're 
only pointing specifically to the potential work 
with NetBlue, correct? 

A. Well, no. I mean, you've defined that 
as only clients in that question. I mean, as 
I've alluded to earlier, Habeas is a revenue 
opportunity, even though they're a supplier, in 
terms of our ability to be certified as a good 
sender would have a dramatic impact on our 
revenue. So that a big chunk of that comes from 
assumptions around Habeas. 

Cogent and Yipes, you know, I couldn't 

1 7 : 0 7 : 5 5 1 
1 7 : 0 7 : 5 8 2 
1 7 : 0 8 : 0 1 3 
1 7 : 0 8 : 0 5 4 
1 7 : 0 8 : 0 7 5 
1 7 : 0 8 : 1 0 6 
1 7 : 0 8 : 1 3 7 
1 7 : 0 8 : 1 4 8 
1 7 : 0 8 : 1 6 9 
1 7 : 0 8 : 2 1 1 0 
1 7 : 0 8 : 2 5 1 1 
1 7 : 0 8 : 2 6 1 2 
1 7 : 0 8 : 2 9 1 3 
1 7 : 0 8 : 2 9 1 4 
1 7 : 0 8 : 3 1 1 5 
1 7 : 0 8 : 3 4 1 6 
1 7 : 0 8 : 3 6 1 7 
1 7 : 0 8 : 4 1 1 8 
1 7 : 0 8 : 4 3 1 9 
1 7 : 0 8 : 4 7 2 0 
1 7 : 0 8 : 4 9 2 1 
1 7 : 0 8 : 5 2 2 2 
1 7 : 0 8 : 5 4 2 3 
1 7 : 0 8 : 5 7 2 4 

1 7 : 0 8 : 5 9 1 
1 7 : 0 9 : 0 2 2 
1 7 : 0 9 : 0 5 3 
1 7 : 0 9 : 0 7 4 
17 : 0 9 : 0 9 5 
17 : 0 9 : 0 9 6 
1 7 : 0 9 : 1 1 7 
1 7 : 0 9 : 1 2 8 
17 : 0 9 : 1 2 9 
1 7 : 0 9 : 1 3 1 0 
1 7 : 0 9 : 1 4 1 1 
1 7 : 0 9 : 1 4 1 2 
1 7 : 0 9 : 1 6 1 3 
1 7 : 0 9 : 1 8 1 4 
1 7 : 0 9 : 2 0 1 5 
1 7 : 0 9 : 2 3 1 6 
1 7 : 0 9 : 2 3 1 7 
1 7 : 0 9 : 2 4 1 8 
1 7 : 0 9 : 2 5 1 9 
1 7 : 0 9 : 2 5 2 0 
1 7 : 0 9 : 2 7 2 1 
1 7 : 0 9 : 2 9 2 2 
1 7 : 0 9 : 3 2 2 3 
17 : 0 9 : 3 4 2 4 

P a g e 2 4 4 * 
if 

get bandwidth. I couldn't get more IPs. | 
Therefore, I couldn't generate the revenue for the § 
clients that had already contracted with us. j 

So I was answering the question in the j 
terms that you defined, which were clients only. 1 
But there are other suppliers that would have an f 
impact on revenue. * 

Q. Right. The only entity that would | 
actually pay any revenue to e360 for whom you're | 

seeking damages for lost prospective opportunities 1 
is NetBlue? 1 

A. That's correct, direct revenue, yes. j 
Q. Okay. » 
A. But to be certified and to increase f 

your delivery has a huge impact on your ability to 1 
generate revenue. ' 

Q. And I appreciate that, your view that | 
Habeas might have helped your other relationships. * 

But I'm just talking right now about a | 
prospective economic relationship that generated | 
revenue. And there, you're talking about NetBlue 1 
only, correct? | 

A. No. Within that 9.2, I'm including 1 
NetBlue, Cogent, Habeas and Yipes. ? 

P a g e 245 * 

Q. Well, you've testified at some length, | 
neither Cogent nor Habeas nor Yipes would ever J 
have paid you dime one, correct? i 

A. Yeah, but that's not the question here. * 
I mean — j 

Q. But that's my question. | 
A. Well, that's correct — ] 
Q. Okay. 

A. - but - j 
Q. That's what I'm asking. j 
A. Okay. j 
Q. Any of these other actual companies i 

that would actually pay you revenue, all right? i 
A. Not directly, but — j 
Q. Directly, that's what I'm looking at. » 
A. Okay. ! 
Q. All right? 1 

A. Well, if you're asking me— *, 
Q. Humor me. It's getting late, so humor 

me, okay? 
A. Okay. But you've asked me where this 

9.2 comes from. It comes from assumptions on all 
three of those companies — or all four of those 
companies. 
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1 7 : 0 9 : 3 8 1 Q. The 9.25 million, you say, comes from 
1 7 : 0 9 : 4 1 2 assumptions regarding all of those other 
1 7 : 0 9 : 4 3 3 companies. Do you have anything which 
1 7 : 0 9 : 4 5 4 memorializes how prospective relationships with 
1 7 : 0 9 : 4 9 5 Cogent, Habeas and/or Yipes would have added up to 
1 7 : 0 9 : 5 4 6 the9.25? 
1 7 : 0 9 : 5 7 7 A. Beyond what was submitted, no, I don't. 
1 7 : 1 0 : 0 1 8 Q. Well, when you say "beyond what was 
1 7 : 1 0 : 0 2 9 submitted," what was submitted? 
1 7 : 1 0 : 0 3 1 0 A. I submitted a spreadsheet that itemized 
17 : 1 0 : 0 6 1 1 each of the impacts for those companies, what 
1 7 : 1 0 : 1 1 1 2 I estimated them to be. And then, that summary 
1 7 : 1 0 : 1 9 1 3 number is - the total of that made it into this 
1 7 : 1 0 : 2 3 1 4 document. 
1 7 : 1 0 : 2 3 1 5 (WHEREUPON, discussion was had off 
1 7 : 1 0 : 2 9 1 6 therecord.) 
1 7 : 1 0 : 2 9 1 7 MR. JIMENEZ-EKMAN: Bart, Mr. Bell is telling 
1 7 : 1 0 : 3 5 1 8 me we haven't seen this mystery spreadsheet. Has 
1 7 : 1 0 : 3 8 1 9 it been produced to us? 
1 7 : 1 0 : 3 9 2 0 MR. LOETHEN: I don't know. I don't know if 
1 7 : 1 0 : 4 0 2 1 it contains my work product or not. I don't know 
1 7 : 1 0 : 4 2 2 2 if it was attached to a filing or not. 
1 7 : 1 0 : 4 6 2 3 He provided us with a summary of the 
17 : 1 0 : 4 7 2 4 various types of damages very early on, and we 

1 7 : 1 1 
1 7 : 1 1 
1 7 : 1 1 
1 7 : 1 1 
1 7 : 1 1 
1 7 : 1 1 
1 7 : 1 1 
1 7 : 1 1 
1 7 : 1 1 
1 7 : 1 1 
1 7 : 1 2 
1 7 : 1 2 
1 7 : 1 2 
1 7 : 1 2 
1 7 : 1 2 
1 7 : 1 2 
1 7 : 1 2 
1 7 : 1 2 
1 7 : 1 2 
1 7 : 1 2 
1 7 : 1 2 
1 7 : 1 2 
1 7 : 1 2 
1 7 : 1 2 

:43 
:46 
:47 
:49 
:49 
:49 6 
: 5 1 7 
:53 8 
:56 9 
: 5 8 1 0 
:02 11 
:03 12 
: 0 5 1 3 
: 0 9 1 4 
:10 15 
:12 16 
:13 17 
:13 18 
:14 19 
: 1 4 2 0 
:15 21 
:15 22 
: 1 7 2 3 
: 1 8 2 4 
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it. We can reserve more time. If it hasn't been 
produced and you get it and you have more 
questions about it, of course, we will produce him 
again. 

MR. JIMENEZ-EKMAN: All right. 
MR. LOETHEN: And we will do it very quickly. 
MR. JIMENEZ-EKMAN: All right. 
MR. LOETHEN: Yeah. 
THE WITNESS: It was nothing more than, 

I believe, a breakout by entity of how I'm coming 
to that figure. 

MR. LOETHEN: I can attest right now that it 
did not have a significant amount of detail to it. 

MR. JIMENEZ-EKMAN: Okay. 
MR. LOETHEN: But I'll get it to you. 

I know. I know. 
MR. JIMENEZ-EKMAN: Yeah. Obviously-
MR. LOETHEN: I k n o w -
MR. JIMENEZ-EKMAN: — given the enterprise 

here — 
MR. LOETHEN: I understand. 
MR. JIMENEZ-EKMAN: - I need to ask the 

deponent questions about it. 
And so I guess — I guess maybe what we 

P a g e 247 

1 7 : 1 0 : 5 0 1 incorporated them, as you see. I'll check and 
1 7 : 1 0 : 5 6 2 see. If it's there and it doesn't reflect any of 
1 7 : 1 0 : 5 9 3 my work, or if I have an original version of it, 
1 7 : 1 1 : 0 2 4 I will, of course, give it to you. 
1 7 : 1 1 : 0 4 5 MR. JMENEZ-EKMAN: Well, here's my -
1 7 : 1 1 : 0 5 6 THE WITNESS: I'm pretty sure it's in what 
1 7 : 1 1 : 0 8 7 you have. I remember seeing it on the index list 
1 7 : 1 1 : 1 2 8 MR. JMENEZ-EKMAN: On the index list? 
1 7 : 1 1 : 1 4 9 THE WITNESS: Yeah. I got an index list from 
1 7 : 1 1 : 1 5 1 0 Synergy that was labeling every document that 
1 7 : 1 1 : 1 8 1 1 we've submitted. I mean, I could be wrong, but 
1 7 : 1 1 : 2 3 1 2 I recall seeing it on there. 
1 7 : 1 1 : 2 4 1 3 MR. LOETHEN: Well, if we have given it to 
1 7 : 1 1 : 2 5 1 4 you, we will get you a Bates number on it. \ 
1 7 : 1 1 : 2 8 1 5 MR. JIMENEZ-EKMAN: Yeah. I mean, my problem 
1 7 : 1 1 : 2 9 1 6 here, of course, is, this is my chance with the 
1 7 : 1 1 : 3 1 1 7 deponent. If we have overlooked it, then I guess 
1 7 : 1 1 : 3 4 1 8 that's our problem. 
1 7 : 1 1 : 3 5 1 9 MR. LOETHEN: We can reserve more time for 
1 7 : 1 1 : 3 7 2 0 it. 
1 7 : 1 1 : 3 8 2 1 MR. JMENEZ-EKMAN: You know, because, 
1 7 : 1 1 : 3 9 2 2 obviously, this is — the deponent is referring us 
1 7 : 1 1 : 4 2 2 3 to that-
1 7 : 1 1 : 4 2 2 4 MR. LOETHEN: You said over and over --1 get 
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oughta do is, maybe we oughta call the deposition 
for the night, and I need to make sure — I'll 
look for it, and Til let you know by 10:30 
tomorrow — 

MR. LOETHEN: If you let me know at nine, 
I'll have an hour and-a-half to look for it for 
us, too. 

MR. JIMENEZ-EKMAN: Yeah. Well, yes, all 
right. And then, we will proceed that way because 
one way or another, I mean, unless you're going to 
assert work product over the document, which 
I don't know whether you can or you can't, under 
that circumstance, obviously, the witness can't 
rely on the document, right? He can't say, "Oh, 
I'm relying on it, but it's work product." So... 

MR. LOETHEN: Well, he said he submitted 
something. 

MR. JIMENEZ-EKMAN: Right. 
MR. LOETHEN: And so I guess all I'm saying 

is, if I only have one copy, and it's something 
that I did something to, it may have changed by me 
adding work product to it. 

If I have an original version of what 
he submitted and what he's testified about, which 
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1 7 : 1 3 : 0 9 1 was the original spreadsheet that he submitted to 
1 7 : 1 3 : 1 1 2 me, then I will give it to you. 
1 7 : 1 3 : 1 3 3 MR. JMENEZ-EKMAN: Okay. All right. Well, 
1 7 : 1 3 : 1 7 4 let me — I've got a few more questions, and then 
1 7 : 1 3 : 2 0 5 we will see. But why don't we plan to break at 
1 7 : 1 3 : 2 3 6 5:30. '• ' 
1 7 : 1 3 : 2 4 7 MR. LOETHEN: That's fine. 
1 7 : 1 3 : 2 5 8 MR. JMENEZ-EKMAN: And then you will let me 
1 7 : 1 3 : 2 6 9 know whether you have got something more to 
1 7 : 1 3 :2710 produce, and then Chad will let me know whether we 
1 7 : 1 3 : 2 9 1 1 can find it somewhere. 
1 7 : 1 3 : 3 0 1 2 MR. LOETHEN: Yes. 
1 7 : 1 3 : 3 4 1 3 BY MR. JMENEZ-EKMAN: 
1 7 : 1 3 : 3 4 1 4 Q. If you look at the next paragraph, 
1 7 : 1 3 : 3915 paragraph 34 of Exhibit 9, you see the second 
1 7 : 1 3 : 4 5 1 6 sentence reads, quote: 
1 7 : 1 3 : 4 6 1 7 "Similarly, most email marketing 
1 7 : 1 3 :4818 companies with opt-in lists are valued at 
1 7 : 1 3 : 5 1 1 9 somewhere between a $0.25 and $0.50 per 
1 7 : 1 3 : 5 4 2 0 active unique opt-in email address." 
1 7 : 1 3 : 5 8 2 1 Did I read that correctly? 
1 7 : 1 3 : 5 9 2 2 A. Yes. 
1 7 : 1 4 : 0 1 2 3 Q. Which e-mail marketing companies have 
1 7 : 1 4 : 0 4 2 4 you got in mind on that one? 
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me, so I'm trying to clarify that. 
I mean, you just testified that 

Fingerhut had gone out of business, and the list 
itself, with no other assets, was being sold for 
somewhere between a quarter and fifty cents, 
correct, for e-mail addresses? 

A. Yeah, that's what I - that's what 
I recall. 

Q. All right. S o -

A. So, I mean, obviously, a different 
valuation method, but that's what I recall the 
example was. 

Q. That's a different valuation method 
than you've used in your revised valuation, 
Exhibit 6? 

A. Correct. 
Q. Okay. 
A. You know, I've also seen — there was 

an article I submitted as part of the discovery 
materials from Limited Brands that put their value 
of an e-mail address at $18 per e-mail. So 
I think it's a — you know, it's a range depending 
on what you're doing with it. 

Q. How big was Bargain Depot's own opt-in 
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:1524 
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A. The example I was thinking of at the 
time was Fingerhut. They had gone out of 
business, and their file was available on the 
market, of Fingerhut opt-in subscribers. And 
I remember the price being in that range, so that 
was the example that I was referring to. 

Q. I'm sorry. Did you say that Fingerhut 
had gone out of business? 

A. Yes. 
Q. So this was the price for their list? 
A. Correct. They were selling their data. 

And the question that Bart asked me at one point 
was, you know, "What's the value of the database?" 
And that was the answer provided. 

Q. So this is not a value for an e-mail 
marketing company but for the database, correct? 

A. Well, the database to be used for 
e-mail marketing. So if all you're doing with it 
is e-mail marketing, it's one and the same. 

Q. You're saying that the companies have 
no enterprise value above and beyond the value of 
their list? 

A. No, that's not what I'm saying. 
Q. Well, that's what it sounded like to 
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list? 
A. I don't know for sure, but I would 

guesstimate it's around 250,000. 
Q. I'm sorry. There were 250,000 unique 

e-mail addresses that Bargain Depot itself had the 
right to license to other folks? 

A. No. That's a different question. 
I thought what you were asking me is 

how many e-mail addresses Bargain Depot obtained 
direct permission from. Or maybe I read into your 
question some. 

Q. Well, what's the difference between — 
A. I don't know. Can you — 
Q. — what you just asked and what 

I asked? 
A. Can you rephrase what you're trying to 

get to? 
Q. Yes. I'm trying to figure out — I'm 

trying to get to apples-to-apples here because 
e360, of course, it didn't own ~ it did not own 
any opt-in list, correct, e360? 

A. Correct. 
Q. So it would be difficult to value e360 

by looking at the e-mail opt-in list that it had 
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1 7 : 1 7 : 4 2 1 
1 7 : 1 7 : 4 5 2 
1 7 : 1 7 : 4 8 3 
1 7 : 1 7 : 5 1 4 
1 7 : 1 7 : 5 2 5 
1 7 : 1 7 : 5 4 6 
1 7 : 1 7 : 5 5 7 
1 7 : 1 7 : 5 7 8 
1 7 : 1 7 : 5 8 9 
1 7 : 1 8 : 0 0 1 0 
1 7 : 1 8 : 0 2 1 1 
1 7 : 1 8 : 0 4 1 2 
1 7 : 1 8 : 0 5 1 3 
1 7 : 1 8 : 0 6 1 4 
1 7 : 1 8 : 0 8 1 5 
1 7 : 1 8 : 1 0 1 6 
1 7 : 1 8 : 1 2 1 7 
1 7 : 1 8 : 1 4 1 8 
1 7 : 1 8 : 1 8 1 9 
1 7 : 1 8 : 1 9 2 0 
1 7 : 1 8 : 2 1 2 1 
1 7 : 1 8 : 2 3 2 2 
1 7 : 1 8 : 2 7 2 3 
1 7 : 1 8 : 2 9 2 4 

1 7 : 1 8 : 3 0 1 
1 7 : 1 8 : 3 2 2 
1 7 : 1 8 : 3 5 3 
1 7 : 1 8 : 3 8 4 
1 7 : 1 8 : 4 0 5 
1 7 : 1 8 : 4 2 6 
1 7 : 1 8 : 4 4 7 
1 7 : 1 8 : 4 6 8 
1 7 : 1 8 : 4 6 9 
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1 7 : 1 9 : 1 0 1 4 
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1 7 : 1 9 : 2 9 2 3 
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the right to license to other people or that it " 

owned, correct? 
A. Well, I'm not so sure that's correct, 

I mean. 
Q. Well, it didn't have it as an asset, 

right? 
A. It doesn't mean it can't be used for 

valuation purposes. 
Q. If it doesn't own something -
A. Well, it owns the right to use it. 
Q. Subject to whatever the terms and 

conditions of the license are, correct? 
A. Right. 
Q. Okay. S o -
A. I think it's perhaps an 

apples-and-oranges to try to take what was stated 
here (indicating) and apply it to Bargain Depot 
because there wasn't a valuation ever done on 
Bargain Depot per se. 

Q. Well, I guess I'm suggesting to you 
that it's apples-and-oranges to take what's done 
here, paragraph 34 of Exhibit 9, and apply it to 
e360. 

A. I could see how you would have that 
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opinion. I mean, I think what — what I've shown 
in the revised analysis is that I underestimated 
the damages, so — 

Q. And I appreciate that. We've spent a 
lot of time talking about the revised analysis. 

A. Yeah, so — 
Q. Right now, I'm focusing on what's in 

paragraph 34. 
A. Yeah. 
Q. Paragraph 34 talks about the value 

for — or the value of the company based on the 
number of unique opt-in e-mail addresses on a list 
that it owns, correct? ..put 

A. Well, what it refers to is a business u 
operating a proprietary opt-in e-mail marketing 
list, which e360 had, regardless of whether they 
owned it or not. So I'm getting hung up on your 
question on the ownership piece because I don't 
know how relevant that is. 

The fact is, we had access to the 
e-mails, they were opt-in, they would perform a 
certain way. 

Q. But when I asked you, sir, about what 
the basis for the 25 to 50 cents was, you said the 

1 7 : 1 9 : 3 4 1 

1 7 : 1 9 : 3 8 2 
1 7 : 1 9 : 4 1 3 
1 7 : 1 9 : 4 2 4 
1 7 : 1 9 : 4 2 5 
1 7 : 1 9 : 4 8 6 
1 7 : 1 9 : 5 3 7 
1 7 : 1 9 : 5 5 8 
1 7 : 1 9 : 5 6 9 
1 7 : 1 9 : 5 8 1 0 
1 7 : 1 9 : 5 9 1 1 
1 7 : 2 0 : 0 2 1 2 
1 7 : 2 0 : 0 3 1 3 
1 7 : 2 0 : 0 4 1 4 
1 7 : 2 0 : 0 6 1 5 
1 7 : 2 0 : 0 6 1 6 
1 7 : 2 0 : 0 9 1 7 
1 7 : 2 0 : 1 4 1 8 
1 7 : 2 0 : 1 6 1 9 
1 7 : 2 0 : 1 9 2 0 
1 7 : 2 0 : 2 4 2 1 
1 7 : 2 0 : 2 6 2 2 
1 7 : 2 0 : 2 8 2 3 
1 7 : 2 0 : 3 3 2 4 

1 7 : 2 0 : 4 2 1 
1 7 : 2 0 : 4 3 2 
17 : 2 0 : 4 6 3 
1 7 : 2 0 : 4 6 4 
1 7 : 2 0 : 4 8 5 
1 7 : 2 0 : 5 2 6 
1 7 : 2 0 : 5 4 7 
1 7 : 2 0 : 5 6 8 
1 7 : 2 0 : 5 7 9 
1 7 : 2 0 : 5 9 1 0 
1 7 : 2 0 : 5 9 1 1 
1 7 : 2 1 : 0 2 1 2 
1 7 : 2 1 : 0 5 1 3 
1 7 : 2 1 : 0 7 1 4 
1 7 : 2 1 : 0 9 1 5 
1 7 : 2 1 : 0 9 1 6 
1 7 : 2 1 : 1 0 1 7 
1 7 : 2 1 : 1 1 1 8 
1 7 : 2 1 : 1 5 1 9 
1 7 : 2 1 : 1 7 20 
1 7 : 2 1 : 1 9 2 1 
1 7 : 2 1 : 2 1 2 2 
1 7 : 2 1 : 2 3 23 
1 7 : 2 1 : 2 5 2 4 
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only basis was a company — and, now, a defunct f 

company - that was selling the list as an asset, i 
correct? 

A. Right. 
Q. Okay. So I guess what I'm saying is — ; 
A. And e360's primary asset was the 

database that it had through its license j 
agreements. ;; 

Q. Right. But it had no right to sell 1 
that database, correct? • 

A. Yeah. We could resell it and ? 
license — and sublicense it. "i 

Q. Did you have to pay royalties up to the % 
original licensor? | 

A. Yes. \ 
Q. So you didn't - it was not the same , 

asset that you used as a comparison, right? j 
A. I think it's - it's comparable because \ 

it speaks to the value of those e-mail addresses. *> 
Q. So it's your belief that a license - | 

or a license right for which you have to pay i 
additional royalties if you relicense is as 1 
valuable as an outright ownership of something? | 
Is that your testimony? § 

P a g e 257 « 

A. Well, that's kind of- I 
Q. It doesn't make any sense if it is, but j 

is that your testimony? | 
A. What I'm saying is that the value of j 

the e-mail database was approximated by using the \ 
Fingerhut example. | 

Q. But Fingerhut owned something — t 
A. Okay. | 
Q. — that e360 didn't own, correct? | 
A. But — but they're selling — they're | 

selling their database. So it's a market-based | 
price of what those e-mail addresses are worth. | 

Q. It's a market-based price for what 
those e-mail addresses are worth — » 

A. And that was used — 1 
Q. ~ if you sell — I'm sorry. , 

(Continuing) — if you sell them j 
outright to somebody who can then use them without j 
additional royalties for any purpose, right? 

A. Well, it's an approximation. Our 
total, you know, data royalty was less than 
20 percent of revenue. 

So you're right in that there's a 
royalty component, but it's not as material as you 
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1 7 : 2 2 : 1 0 1 7 
17 : 2 2 : 1 2 1 8 
1 7 : 2 2 : 1 5 1 9 
1 7 : 2 2 : 1 8 2 0 
1 7 : 2 2 : 2 1 2 1 
17 : 2 2 : 2 3 2 2 
1 7 : 2 2 : 2 8 2 3 
17 : 2 2 : 3 1 2 4 

1 7 : 2 2 : 3 5 1 
1 7 : 2 2 : 4 1 2 
1 7 : 2 2 : 4 5 3 
1 7 : 2 2 : 5 2 4 
1 7 : 2 2 : 5 4 5 
1 7 : 2 2 : 5 8 6 
1 7 : 2 3 : 0 0 7 
1 7 : 2 3 : 0 3 8 
1 7 : 2 3 : 1 1 9 
1 7 : 2 3 : 2 5 1 0 
1 7 : 2 3 : 2 8 1 1 
1 7 : 2 3 : 3 0 1 2 
1 7 : 2 3 : 3 3 1 3 
1 7 : 2 3 : 3 3 1 4 
1 7 : 2 3 : 4 3 1 5 
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think. And it was an approximation that was used, 
And, I mean, that's where those figures come from, 
as I recall. It seemed like a valuable 
comparison, and that's why it was used. 

Q. Do you still think it's a valuable 
comparison? 

A. I think the analysis of them more 
recently is a more accurate way to look at the 
impact of direct damages. 

Q. The one you end up with about ten times 
the damages, right? 

A. You know, it is what it is. I mean, 
I did that from the bottoms-up so — 

Q. I guess what I'm trying to — do you 
think that the analysis that is described in 
paragraph 34 of Exhibit 9, given that it's an 
order of magnitude different from what you're 
claiming today, that it has any value at this 
point? 

A. I think it had — it has value for what 
it was. I think there are different ways to look 
at it. And I would put my - more confidence in 
the more rigorous analysis that was done. 

Q. So let me put it this way. As of 

P a g e 2 5 9 

today, as you sit here today, and looking at the 
numbers in paragraph 34 of Exhibit 9, do you think 
that they are, as you sit here today, accurate? 

A. I think they were the best estimate at 
the time, but I think that there — the revised 
estimate is more accurate. 

Q. So as you sit here today, do you think 
that the $9.25 million estimate is accurate today? 

A. No. I think it's higher. 
Q. Paragraph 37 of Exhibit 9 relates to 

punitive damages. Do you understand that e360 has 
withdrawn its claim for punitive damages in the 
case? 

A. I'm aware of that, yes. 
MR. JMENEZ-EKMAN: Do you want to break for 

the night? 
MR. LOETHEN: If this is a good stopping 

point, yes. 
MR. JMENEZ-EKMAN: I think it's a good 

stopping point. 
So it's about 5:25. I haven't added it 

up, but I don't think we've hit the full seven 
hours on the 30(b)(6) portion. 

MR. LOETHEN: All right. ,nK 
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MR. JMENEZ-EKMAN: As we indicated earlier, |> 
though, I don't think we're going to need to 1 
use — it's unlikely we will need to use all of 1 
it, and it's unlikely we will need to use much, if * 
any, time on the personal deposition. 1 

I say that, though, Bart, I'm assuming l 
there's not going to be any objection later on 
that based on the capacity of the witness, that, 
for example, I don't need to get the witness to 
repeat things that might relate to -

MR. LOETHEN: We don't need to get the 
witness to repeat things. 

MR. JIMENEZ-EKMAN: Let me just get it all 
out so I can make my record. > 

(Continuing) — that might relate to 
only his personal capacity. I'm assuming that he ' 
was also competent today as David Linhardt in 1 
addition to a Rule 30(b)(6) witness. Do we agree? f 

MR. LOETHEN: We agree. J 
MR. JIMENEZ-EKMAN: Okay. So, you know, we I 

have done what we can to streamline this, and 
we're going to continue to do that on that basis. 

And you're going to let us know whether 
you believe that this document has been produced 

P a g e 2 61 

before and, if so, give us a Bates number, and we 
will also look for this document tonight. 

And we will resume tomorrow at 10:30, 
still on the 30(b)(6) portion of it. 

MR. LOETHEN: That's fine. | 
MR. JIMENEZ-EKMAN: Okay. | 

(WHEREUPON, at 5:25 p.m., the j 
deposition of DAVID LINHARDT was j 
recessed until 10:30 a.m., > 
Tuesday, November 11,2008.) j 

i 

\ 

]• 

\ 
i 

! 
i 

i 

66 (Pages 258 t o 261) 

ESQUIRE DEPOSITION SERVICES - CHICAGO 
3 1 2 . 7 8 2 . 8 0 8 7 8 0 0 . 7 0 8 . 8 0 8 7 FAX 3 1 2 . 7 0 4 . 4 9 5 0 

47d2f08f-5aa9-453c-aaa9-09639cd9b9ce 

Case 1:06-cv-03958     Document 181-5      Filed 12/09/2008     Page 21 of 42



DAVID LINHARDT, NOVEMBER 10, 2 008 

Page 2 62 

1 STATE OF ILLINOIS ) 
2 ) SS: 
3 COUNTYOFWILL) 
4 I, ROSANNE M. NUZZO, a Notary Public 
5 within and for the County of Will, State of 
6 Illinois, and a Certified Shorthand Reporter, 
7 CSR No. 84-13 88, of said state, do hereby certify: 
8 That previous to the commencement of 
9 the examination of the witness, the witness was 

10 duly sworn to testify the whole truth concerning 
11 the matters herein; 
12 That the foregoing deposition 
13 transcript was reported stenographically by me, was 
14 thereafter reduced to typewriting under my personal 
15 direction, and constitutes a true record of the 
16 testimony given and the proceedings had; 
17 That the said deposition was taken 
18 before me at the time and place specified; 
19 That I am not a relative or employee 
2 0 or attorney or counsel, nor a relative or employee 
21 of such attorney or counsel for any of the parties 
2 2 hereto, nor interested directly or indirectly in 
2 3 the outcome of this action. 
24 IN WITNESS WHEREOF, I do hereunto set 
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my hand and affix my seal of office at Chicago, 
Illinois, this 14th day of November, 2008. 

Notary Public, Will County, Illinois. 
My commission expires May 16,2009. 

C.S.R. Certificate No. 84-1388. (SOU j 
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No. 06 C 3958 

IN THE UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

e3 60 INSIGHT, LLC, an 

Illinois limited 

liability company, and 

DAVID LINHARDT, an 

individual, 

Plaintiffs, 

-vs-

THE SPAMHAUS PROJECT, a 

company limited by 

guarantee and organized 

under the laws of 

England, a/k/a THE 

SPAMHAUS PROJECT, LTD., 

Defendant. 

November 11, 2008 

10:35 a.m. 

The 30(b)(6) deposition of e360 INSIGHT, 

LLC, by DAVID LINHARDT resumed pursuant to 

adjournment at Suite 4000, 330 North Wabash Avenue, 

Chicago, Illinois. 
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PRESENT: 
SYNERGY LAW GROUP, L.L.C., 
(730 West Randolph Street, Suite 600, 
Chicago, Illinois 60661, 
312-454-0015), hy: 
MR. BARTLY J. LOETHEN, 

appeared on behalf of the Plaintiff; 

JENNER & BLOCK LLP, 
(330 North Wabash Avenue, 
Chicago, Illinois 60611-7603, 
312-222-9350), by: 
MR. DAVID JMENEZ-EKMAN, 
MR. CHAD E. BELL, 
MS. SHELLEY K. DUFFORD, 

appeared on behalf of the Defendant. 

REPORTED BY: SUSAN K. TODAY, C.S.R., R.P.R. 
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(WHEREUPON, certain documents were 
marked Linhardt 30(b)(6) Deposition 
Exhibit Nos. 10 and 11, for 
identification, as of 11/11/08.) 
(WHEREUPON, the witness was duly 
sworn.) 

MR. JIMENEZ-EKMAN: This is the continued Rule 
30(b)(6) deposition of e360 Insight which has 
designated David Linhardt as its representative. 

And per agreement with counsel 
yesterday, Mr. Linhardt's answers during the 
deposition will also count in his individual 
capacity as well so we don't have to repeat any of 
that. 

And with that stipulation I can tell you 
we probably won't make it past lunch. 

DAVID LINHARDT, 
called as a witness herein, having been previously 
duly sworn and having testified, was examined and 
testified further as follows: 

EXAMINATION (Resumed) 
BY MR. JIMENEZ-EKMAN: 

Q. Mr. Linhardt, I have shown you what has 
been marked as Exhibit 10. And this is a document 

1 0 : 3 5 : 5 6 1 
1 0 : 3 6 : 0 1 2 
1 0 : 3 6 : 0 4 3 
1 0 : 3 6 : 0 6 4 
1 0 : 3 6 : 0 6 5 
1 0 : 3 6 : 0 7 6 
1 0 : 3 6 : 1 1 7 
1 0 : 3 6 : 1 1 8 
1 0 : 3 6 : 1 7 9 
1 0 : 3 6 : 2 1 1 0 
1 0 : 3 6 : 2 3 1 1 
1 0 : 3 6 : 3 1 1 2 
1 0 : 3 6 : 3 2 1 3 
1 0 : 3 6 : 3 2 1 4 
1 0 : 3 6 : 3 7 1 5 
1 0 : 3 6 : 3 8 1 6 
1 0 : 3 6 : 4 2 1 7 
1 0 : 3 6 : 4 4 1 8 
1 0 : 3 6 : 4 4 1 9 
1 0 : 3 6 : 5 1 2 0 
1 0 : 3 6 : 5 5 2 1 
1 0 : 3 7 : 0 1 2 2 
1 0 : 3 7 : 0 1 2 3 
1 0 : 3 7 : 0 4 2 4 

1 0 : 3 7 : 0 5 1 
1 0 : 3 7 : 0 5 2 
1 0 : 3 7 : 0 8 3 
1 0 : 3 7 : 1 1 4 
1 0 : 3 7 : 1 3 5 
1 0 : 3 7 : 1 9 6 
1 0 : 3 7 : 2 5 7 
1 0 : 3 7 : 3 0 8 
1 0 : 3 7 : 3 2 9 
1 0 : 3 7 : 3 5 1 0 
1 0 : 3 7 : 3 5 1 1 
1 0 : 3 7 : 4 0 1 2 
1 0 : 3 7 : 4 3 1 3 
1 0 : 3 7 : 4 6 1 4 
1 0 : 3 7 : 4 8 1 5 
1 0 : 3 7 : 5 4 1 6 
1 0 : 3 7 : 5 5 1 7 
1 0 : 3 7 : 5 6 1 8 
1 0 : 3 8 : 0 2 1 9 
1 0 : 3 8 : 0 6 2 0 
1 0 : 3 8 : 0 9 2 1 
1 0 : 3 8 : 1 2 2 2 
1 0 : 3 8 : 1 7 23 
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1 
that was not previously produced to us, but I take f 

it it was the document that you referenced a number I 
of times in your testimony yesterday. Is that | 
correct? | 

A. That's correct. J 
Q. So tell me, what is Deposition Exhibit 1 

io? * 
A. It was an estimate I prepared to % 

quantify some of the damages of lost clients and a ' 
lost prospective client. 

Q. Looking at the left column, that lists 
"Account," correct? 

A. Yes. 
Q. And the first one is SmartBargains.com? 
A. Yes. 
Q. And you've put in the second column 

, correct? 
A. Yes. 
Q. Does that indicate that you estimated 

the direct damages due to Spamhaus' conduct to be $ 
as it relates to the SmartBargains.com ' 

account? j 
A. Yes. That assumes — yes, it does. | 
Q. Okay. 1 
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A. It does. • 
Q. Tell me each and every thing you did to 

get to that 
A. Well, there was an agreement between $ 

e360 and Smart Bargains that was the basis for that 
figure. I don't recall exactly what the monthly 
estimate was on that contract. If I had to — 
well, I don't remember exactly what it was. I 
would guess 10 to $12,000 a month or something like | 
that. | 

And so that agreement and the historical * 
performance of how Smart Bargains had been 1 
generating revenue even with Spamhaus interference * 
is how I arrived at that figure. jj 

Q. Was the SmartBargains.com account a \ 
pay-per-action account? jj 

A. It was a combination actually. It was i 
a — started as a pay per message delivered and 1 
then it converted into more of a performance-based. ; 
It was effectively a performance-based because even f 

1 
when we charged per message we would go back to 4 

them and ask for the conversion data. And they j 
were focused on maintaining a certain cost per sale i 

1 0 : 3 8 : 2 2 2 4 regardless of how we charged. So if the cost per 5 

ft 

H 
U 

2 
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1 0 : 3 8 : 2 5 1 
1 0 : 3 8 : 2 8 2 
1 0 : 3 8 : 2 9 3 
1 0 : 3 8 : 3 2 4 
1 0 : 3 8 : 3 4 5 
1 0 : 3 8 : 4 1 6 
1 0 : 3 8 : 4 8 7 
1 0 : 3 8 : 4 9 8 
1 0 : 3 8 : 5 1 9 
1 0 : 3 8 : 5 3 1 0 
1 0 : 3 8 : 5 5 1 1 
1 0 : 3 8 : 5 7 1 2 
1 0 : 3 8 : 5 9 1 3 

1 0 : 3 9 : 0 1 1 4 
1 0 : 3 9 : 0 6 1 5 
1 0 : 3 9 : 0 9 1 6 
1 0 : 3 9 : 1 3 1 7 
1 0 : 3 9 : 1 7 1 8 
1 0 : 3 9 : 2 0 1 9 
1 0 : 3 9 : 2 4 2 0 
1 0 : 3 9 : 2 8 2 1 
1 0 : 3 9 : 3 2 2 2 
1 0 : 3 9 : 3 5 2 3 
1 0 : 3 9 : 3 8 2 4 

1 0 : 3 9 : 4 3 1 
1 0 : 3 9 : 4 8 2 
1 0 : 3 9 : 5 2 3 
1 0 : 3 9 : 5 5 4 
1 0 : 3 9 : 5 6 5 
1 0 : 3 9 : 5 8 6 
1 0 : 4 0 : 0 0 7 
1 0 : 4 0 : 0 5 8 
1 0 : 4 0 : 0 5 9 
1 0 : 4 0 : 0 9 1 0 
1 0 : 4 0 : 0 9 1 1 
1 0 : 4 0 : 1 2 1 2 
1 0 : 4 0 : 1 5 13 
1 0 : 4 0 : 2 1 1 4 
1 0 : 4 0 : 2 3 1 5 
1 0 : 4 0 : 2 7 1 6 
1 0 : 4 0 : 3 0 1 7 
1 0 : 4 0 : 3 5 1 8 
1 0 : 4 0 : 3 7 1 9 
1 0 : 4 0 : 4 0 2 0 
1 0 : 4 0 : 4 2 21 
1 0 : 4 0 : 4 5 2 2 
1 0 : 4 0 : 4 8 2 3 
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sale became too high for them, we would adjust the 
per-message fee. 

So in effect it was a per-action 
arrangement. 

Q. And you testified yesterday to the 
issues that can arise in estimating the per-action 
arrangements, correct? 

A. Yes. 
Q. And I assume that those issues apply to 

whatever estimate you prepared regarding 
SmartBargains.com? 

A. No. I think that's a conservative 
estimate based on what they were actually doing at 
the time. We typically don't lose clients except 
in the case of Spamhaus interference because we 
work within their metrics, their performance 
metrics. So as long as they are making money on 
every transaction they never cancel. 

So I believe looking at this figure, I 
recall estimating about a two-year customer life. 
So 24 months' worth of revenue for them. I think 
that's about right. So again, which is 
conservative because we never lost a client except 
for clients that were affected by Spamhaus action. 
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Q. My question actually was whether the 
difficulties in getting to an accurate estimate 
applied. In other words, you had no long-term 
contract with Smart Bargains, correct? 

A. We had a contract with them. I don't 
recall the term of it. I think it was an annual 
contract in that case with a 30-day out type 
clause. 

Q. So in other words, Smart Bargains could 
cancel on 30 days' notice? 

A. I believe so. But we had at least six 
months of operating history with them. So that 
monthly figure was a real figure assuming Spamhaus 
blocking, which was on the entire time. 

So I don't think — you know, I think 
except for — you know, because we had done 
business with them, it's not as speculative as it 
would be if it was a client that we had no 
operating history with. 

Q. Describe the methodology that you used 
to come up with the 

A. If I remember correctly, I believe it 
was a 24-month customer life is what I assumed. 

1 0 : 4 0 : 5 2 2 4 And I looked at the monthly revenue that they were 

1 0 : 4 0 : 5 4 1 

1 0 : 4 0 : 5 5 2 
1 0 : 4 0 : 5 9 3 
1 0 : 4 1 : 0 0 4 
1 0 : 4 1 : 0 1 5 
1 0 : 4 1 : 0 4 6 
1 0 : 4 1 : 0 8 7 
1 0 : 4 1 : 1 0 8 
1 0 : 4 1 : 1 4 9 

1 0 : 4 1 : 1 4 1 0 
1 0 : 4 1 : 1 9 1 1 
1 0 : 4 1 : 2 3 1 2 
1 0 : 4 1 : 2 3 1 3 
1 0 : 4 1 : 2 4 1 4 
1 0 : 4 1 : 2 6 1 5 
1 0 : 4 1 : 3 0 1 6 
1 0 : 4 1 : 3 1 1 7 
1 . 0 : 4 1 : 3 6 1 8 
1 0 : 4 1 : 4 0 1 9 
1 0 : 4 1 : 4 3 2 0 
1 0 : 4 1 : 4 8 2 1 
1 0 : 4 1 : 5 3 2 2 
1 0 : 4 1 : 5 6 2 3 
1 0 : 4 1 : 5 8 2 4 

1 0 : 4 1 : 5 9 1 
1 0 : 4 2 : 0 1 2 
1 0 : 4 2 : 0 1 3 
1 0 : 4 2 : 0 3 4 
1 0 : 4 2 : 0 7 5 
1 0 : 4 2 : 1 1 6 
1 0 : 4 2 : 1 2 7 
1 0 : 4 2 :12 8 
1 0 : 4 2 : 1 7 9 
1 0 : 4 2 : 1 8 1 0 
1 0 : 4 2 : 1 9 1 1 
1 0 : 4 2 : 2 1 1 2 
1 0 : 4 2 : 2 4 1 3 
1 0 : 4 2 : 2 7 1 4 
1 0 : 4 2 : 3 0 1 5 
1 0 : 4 2 : 3 3 1 6 
1 0 : 4 2 : 3 7 1 7 
1 0 : 4 2 : 4 2 1 8 
1 0 : 4 2 : 4 3 1 9 
1 0 : 4 2 : 4 8 2 0 
1 0 : 4 2 : 4 9 2 1 
1 0 : 4 2 : 5 4 2 2 
1 0 : 4 2 : 5 7 2 3 
1 0 : 4 3 : 0 1 2 4 
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generating at that time. j 

Q. Do you have any workpapers that further | 
support the g 

A. I do noc. | 
Q. Any notes, any other written document or * 

electronic document that you could rely on to ' 
refresh your recollection about the precise basis 
for that estimate? 

A. Not that I was able to locate, no. 
Q. Okay. Now, do you recall whether you 

just multiplied 24 times some monthly amount? Is 
that what you did? 

A. That's my recollection. 
Q. And do you remember whether the monthly 

amount was at the high, low, average end of the 
range? 

A. I don't recall specifically, but they 
were a pretty consistent month-to-month performer, j 

Q. So in reaching the you don't ; 
have a specific recollection of what monthly figure '» 
you used to perform the calculation, correct? * 

A. I don't as I am sitting here today, no. 
Q. And you have nothing written down that 

would help refresh your recollection? 
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A. No. 
Q. I am correct? 
A Yes, you are correct. 
Q. Let's move on to Vendare. And again, t 

Vendare was another vendor with which you had some 
experience; is that correct? 

A. Yes. j 
Q. And there you have estimated J 

direct damages; is that correct? j 
A. Yes. 
Q. Please describe how you came up with J 

that in direct damages. 1 
A. Similar methodology. I looked at how 

they were performing. We had at least a couple 
months of operating history with them. Looked at \ 
their revenues for those months and projected into j 
how long they would be likely to stay on assuming j 
no interference. { 

Q. Did you have a month-to-month contract 
with Vendare? £ 

A. It was more of an offer-by-offer * 
contract, more of the standard transactional type i 
that had become normal in the industry. So it was 
an offer-by-offer, campaign-by-campaign, purely ' 

Q 
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performance-based, no revenue commitment per se, 
just a rate that they would pay per action and an 
unlimited budget of what we could achieve. 

Q. Have you ~ strike that. 
So on a campaign-by-campaign basis you " 

mean they would give you a particular campaign and 
they had no obligation to give you a campaign after 
that; is that correct? 

A. Well, the way it works is a little bit 
different than that. They would have a system that 
we would log into to obtain offers, advertisements 
that could be e-mailed. And it was up to our 
discretion as to what offers to run and what volume 
to send to those offers. 

So it was — essentially they would give 
us access to the offer inventory and then it's our 
job to generate as much revenue for them as 
possible. 

But they do have a right to cancel at 
any time if we violate any of their terms. 

Q. So they could revoke your log-in 
privileges at any time basically? 

A. Yes, if we breach any of the terms and 
conditions. 

1 0 : 4 5 
1 0 : 4 5 
1 0 : 4 5 
1 0 : 4 5 
1 0 : 4 5 
1 0 : 4 5 
1 0 : 4 5 
1 0 : 4 5 
1 0 : 4 6 
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1 0 : 4 6 
1 0 : 4 6 
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A. That's my recollection. 

Q. So you do believe you used 24 months? 
A. I believe it was similar to what we used 

in Smart Bargains of 24 months time period. 
Q. But you don't know as you sit here? 
MR. LOETHEN: Objection; asked and answered. 

BY THE WITNESS: 
A. That's my recollection. I am not 

100-percent certain that that's what the assumption 
was. 
BY MR. JIMENEZ-EKMAN: 

Q. Okay. What about the — and again, the 
was a straight multiplication of a number 

of months times an assumed revenue; is that 
correct? 

A. Yeah. It assumed continued Spamhaus 
interference. So this number reflects, you know, 
the assumption that Spamhaus will continue to block 
us, continue to force our suppliers to cancel 
and — because that's what the situation was when 
we were generating revenue for them. So assumes 
that they would not discontinue for any reason for 
that period of time. 

Q. I guess I am ~ is this supposed to show 
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Q. Do you remember what, if any, assumption 
you made regarding the length of a future in >vt 
relationship with Vendare in coming up with the 

A. I don't recall specifically. I would 
assume it was similar to the Smart Bargains case. 
I can't remember any reason why I would assume they 
would stay on longer or not as long. But I don't 
remember specifically what the monthly tenure was 
assumed there. 

Q. Do you have any papers of any kind which 
would refresh your recollection on that? 

A. No, not that I was able to find. 
Q. Okay. So as you sit here today and if 

you were allowed to consult all the papers and 
files you have, you couldn't say what precise time 
term you selected in calculating the 
correct? 

A. Well, the best recollection I have is 
the 24-month similar to Smart Bargains, but I don't 
have supporting documentation of that. 

Q. When you say that's the best 
recollection, I mean, can you say here under oath 
that in fact you used 24 months? ,,,, , 1( 

HflJiUHHH ii*>i 
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1 0 : 4 6 : 4 6 1 lost revenue because of the Spamhaus block? 
1 0 : 4 6 : 4 9 2 A. Well, I mean, there's two orders of 
1 0 : 4 6 : 5 2 3 effect, right? I mean, there is the — what I was 
1 0 : 4 6 : 5 4 4 trying to show here is lost revenue from losing 
1 0 : 4 6 : 5 8 5 that specific account. And the revenue was based 
1 0 : 4 7 : 0 4 6 on their historical performance. Their historical 
1 0 : 4 7 : 0 8 7 performance was in a world where the Spamhaus block 
1 0 : 4 7 : 1 2 8 was in place and there were other types of 
1 0 : 4 7 : 1 2 9 interference going on. So from that I think the 
1 0 : 4 7 : 1 7 1 0 assumption is that that dollar figure assumes 
1 0 : 4 7 : 2 1 1 1 continued block. 
1 0 : 4 7 : 2 2 1 2 Now, had we not lost Vendare and had 
1 0 : 4 7 : 2 6 1 3 Spamhaus not been blocking, those numbers would be 
1 0 : 4 7 : 2 9 1 4 larger. So what I was trying to show here was just 
1 0 : 4 7 : 3 3 1 5 the effect of losing that specific account. 
1 0 : 4 7 : 3 5 1 6 Q. How did you come up with the monthly 
1 0 : 4 7 : 4 6 1 7 assumed revenue? 
1 0 : 4 7 : 4 8 1 8 A. I would have looked at the monthly 
1 0 : 4 7 : 5 1 1 9 revenue report that I had at the time. 
1 0 : 4 7 : 5 4 2 0 Q. Do you recall whether you used the high 
1 0 : 4 8 : 0 4 2 1 end, the medium end, the low end, an average? 
1 0 : 4 8 : 0 7 2 2 A. I don't recall, but my tendency would 
1 0 : 4 8 : 1 0 2 3 have been to use the average for at least three 
1 0 : 4 8 : 1 3 2 4 months if there was three months of history there. 
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I don't recall what the period of time was. 
Q. If you used three months, do you recall 

whether you used the first three months, the last 
three months, the middle three months? 

A. I would have used the last three, most 
recent. 

Q. But you don't recall for sure as you sit 
here? 

A. I don't recall for sure, but if I was 
looking at the problem now, that is how I would 
think about it. 

Q. And you also don't, I take it, have any 
documents which reflect this calculation or which 
could refresh your recollection of precisely how 
the calculation was made; is that correct? 

A. I do not have any of that, so no. 
Q. Optinbig is the next account shown on 

Exhibit 10. And there you have got 
A. Yes. 
Q. How did you calculate the for 

Optinbig? 
A. As I recall, the methodology was 

similar. So I looked at their monthly actual 
revenue and assumed a 24-month life from that point 
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1 0 : 5 0 : 3 6 1 Q. And do you recall of how many months or 
1 0 : 5 0 : 3 9 2 which months it was the average? 
1 0 : 5 0 : 4 0 3 A. No. But since I did all of this at the 
1 0 : 5 0 : 4 4 4 same time, I assume I used the same most recent 
1 0 : 5 0 : 4 7 5 three months if three were available. But I don't 
1 0 : 5 0 : 5 2 6 recall specifically what the math was that got to 
1 0 : 5 0 : 5 4 7 thatnumber. 
1 0 : 5 0 : 5 4 8 Q. Is the case with Optinbig the same as 
1 0 : 5 1 : 0 2 9 with the others, that you don't have any documents 
1 0 : 5 1 : 0 6 1 0 that reflect the specifics of the calculation for 
1 0 : 5 1 : 1 2 1 1 which you arrived at 
1 0 : 5 1 : 1 5 1 2 A. That's correct; I do not. 
1 0 : 5 1 : 1 6 1 3 Q. NetBlue is the next account shown on 
1 0 : 5 1 : 2 0 1 4 Exhibit 10. And there you have got ; is 
1 0 : 5 1 : 2 5 1 5 that correct? 
1 0 : 5 1 : 2 5 1 6 A. That's what it says, yes. 
1 0 : 5 1 : 2 6 1 7 Q. How did you come up with the 
1 0 : 5 1 : 3 4 1 8 for NetBlue? 
1 0 : 5 1 : 3 5 1 9 A. You know, I looked at them again like 
1 0 : 5 1 : 4 1 2 0 the SilverCarrot example and made a guesstimate of 
1 0 : 5 1 : 4 7 2 1 what they could do. We didn't have any operating 
1 0 : 5 1 : 4 9 2 2 history with them since we never got to that point. 
1 0 : 5 1 : 5 2 2 3 So it was based on comparing their business with 
1 0 : 5 1 : 5 5 2 4 some of our similar clients and what they are 
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forward. 
Q. What kind of term did the Optinbig 

relationship have, if any? 
A. Similar to Vendare in the sense that it 

was a campaign-by-campaign agreement whereby we 
obtained access to their entire offer inventory and 
we decided what offers to run at what volume. So 
similar — or I would say a standard affiliate CPA 
kind of relationship. CPA meaning cost per action. 

Q. And your best guess is that you used 24 
months on Optinbig as well — 

A. Yes. 
Q. — as a term? 
A. As I recall, yes. 
Q. How did you come up with the monthly 

revenue rate for Optinbig? 
A. I would have looked at the campaign — 

monthly campaign report that shows revenue by 
client for that month. 

Q. And do you recall whether, again, it was 
the high range, the low range, the medium range, 
some average7 

A. I don't recall but I would guess that it 
was the average. 
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1 0 : 5 2 
1 0 : 5 2 
1 0 : 5 3 
1 0 : 5 3 
1 0 : 5 3 
1 0 : 5 3 

:58 
:00 
:04 
:09 
: 1 1 
-.12 
:13 
:15 8 
:15 9 
:24 10 
:24 11 
:29 12 
:32 13 
: 3 5 1 4 
:40 15 
:42 16 
:45 17 
-.45 18 
: 5 5 1 9 
: 5 9 2 0 
: 0 3 2 1 
: 0 5 2 2 
: 0 6 2 3 
:09 24 
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likely to do on a monthly basis. 
Q. And do you have any workpapers or 

documents which reflect how you used data for other 
clients to come up with a monthly estimate for 
NetBlue? 

A. No, I do not. 
Q. Do you remember precisely how you did 

that? 
A. I don't really. But I think — no, I 

don't really. 
Q. Do you know for sure whether you used a 

24-month time horizon for NetBlue? 
A. You know, I am not sure. I would assume 

that I did since this sheet was prepared at the 
same time or all these calculations were done at 
the same time. So but I am not 100-percent 
certain. 

Q. If you go back to Exhibit 6 — I'm 
sorry. Before we move on to — or back to Exhibit 
6, if you look at Exhibit 10, the total there is 

is that correct? 
A. Yes. 
Q. That's just the sum of the numbers above 

it; is that right? 
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1 0 : 5 3 : 0 9 1 
1 0 : 5 3 : 1 0 2 
1 0 : 5 3 : 2 1 3 
1 0 : 5 3 : 2 6 4 
1 0 : 5 3 : 4 9 5 
1 0 : 5 3 : 5 0 6 
1 0 : 5 3 : 5 0 7 
1 0 : 5 3 : 5 9 8 
1 0 : 5 4 : 0 6 9 
1 0 : 5 4 : 0 6 1 0 
1 0 : 5 4 : 1 0 1 1 
1 0 : 5 4 : 1 4 1 2 
1 0 : 5 4 : 1 6 1 3 
1 0 : 5 4 : 1 6 1 4 
1 0 : 5 4 : 2 5 1 5 
1 0 : 5 4 : 2 5 1 6 
1 0 : 5 4 : 2 8 1 7 
1 0 : 5 4 : 3 1 1 8 
1 0 : 5 4 : 3 5 1 9 
1 0 : 5 4 : 4 2 2 0 
1 0 : 5 4 : 4 6 2 1 
1 0 : 5 4 : 4 8 2 2 
1 0 : 5 4 : 5 1 2 3 
1 0 : 5 4 : 5 6 2 4 

1 0 : 5 4 : 5 7 1 
1 0 : 5 5 : 0 0 2 
1 0 : 5 5 : 0 0 3 
1 0 : 5 5 : 0 3 4 
1 0 : 5 5 : 0 4 5 
1 0 : 5 5 : 0 8 6 
1 0 : 5 5 : 1 3 7 
1 0 : 5 5 : 1 5 8 
1 0 : 5 5 : 1 8 9 
1 0 : 5 5 : 1 9 1 0 
1 0 : 5 5 : 2 4 1 1 
1 0 : 5 5 : 2 6 1 2 
1 0 : 5 5 : 3 1 1 3 
1 0 : 5 5 : 3 3 1 4 
1 0 : 5 5 : 3 4 1 5 
1 0 : 5 5 : 3 7 1 6 
1 0 : 5 5 : 3 9 1 7 
1 0 : 5 5 : 3 9 1 8 
1 0 : 5 5 : 5 3 1 9 
1 0 : 5 5 : 5 5 2 0 
1 0 : 5 6 : 0 0 2 1 
1 0 : 5 6 : 0 2 2 2 
1 0 : 5 6 : 0 2 2 3 
1 0 : 5 6 : 0 4 2 4 
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A. I believe so. 
Q. Okay. If you'd fish out Exhibit 6 from 

yesterday, which is your revised damages 
calculation, and you turn to Page 8, the "Income By 
Client Summary." 

A. Yes. ', 
Q. Now, SmartBargains.com is listed there 

for of income; is that correct? 
A. Yes. 
Q. So it was that operating history of 

or so that you used to project of 
damages for Smart Bargains? 

A. Yes. 
Q. And Mr. Bell tells me that he can't find 

Vendare. 
A. It shows up as eMarketMakers. It's one 

of their other brand names. You will see it there 
above Smart Bargains with some notes next to it. 

Q. So eMarketMakers on Exhibit 6 is shown 
as having in income, right? 

A. That's correct. 
Q. And that was the history that you used 

to project of damages on Exhibit 10? 
A. Yeah, although this is - 1 don't know 
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what the monthly was, but this is a different view 
of the data. 

But yes, that history was used to 
project the estimate. 

Q. So a total ol or so received to 
date was used to project in the future? 

A. Well, I was looking at it more on a 
monthly basis is what I am trying to say. So I 
don't recall what the monthly figure was. 

Q. Whatever history there was, it added up 
to or so, correct? 

A. Well -- no, that's correct. Because I 
was just thinking about the timing of when I made 
this estimate. 

But that's correct, because once they 
cancelled they never resumed again. So that is 
correct. 

Q. Let's see. Is Optinbig the same as 
OptinRealBig? 

A. Yes. They are also the same as — 
Q. These are kind of like rock bands, 

aren't they? ) 
A. I don't know. I didn't name these % „ ^ 

companies. But I guess so. 

1 0 : 5 6 : 0 6 1 
1 0 : 5 6 : 1 0 2 
1 0 : 5 6 : 1 6 3 
1 0 : 5 6 : 1 6 4 
1 0 : 5 6 : 1 8 5 
1 0 : 5 6 : 2 4 6 
1 0 : 5 6 : 3 0 7 
1 0 : 5 6 : 3 4 8 
1 0 : 5 6 : 3 4 9 
1 0 : 5 6 : 3 8 1 0 
1 0 : 5 6 : 4 2 1 1 
1 0 : 5 6 : 4 6 1 2 
1 0 : 5 6 : 4 6 1 3 
1 0 : 5 6 : 5 0 1 4 
1 0 : 5 6 : 5 2 1 5 
1 0 : 5 6 : 5 3 1 6 
1 0 : 5 6 : 5 8 1 7 
1 0 : 5 7 : 0 4 1 8 
1 0 : 5 7 : 1 0 1 9 
1 0 : 5 7 : 1 0 2 0 
1 0 : 5 7 : 1 0 2 1 
1 0 : 5 7 : 1 6 2 2 
1 0 : 5 7 : 2 6 2 3 
1 0 : 5 7 : 3 5 2 4 

1 0 : 5 7 : 3 8 1 
1 0 : 5 7 : 3 8 2 
1 0 : 5 7 : 4 2 3 
1 0 : 5 7 : 4 5 4 
1 0 : 5 7 : 5 1 5 
1 0 : 5 7 : 5 4 6 
1 0 : 5 7 : 5 7 7 
1 0 : 5 7 : 5 7 8 
1 0 : 5 8 : 0 8 9 
1 0 : 5 8 : 1 3 1 0 
1 0 : 5 8 : 1 5 1 1 
1 0 : 5 8 : 1 9 1 2 
1 0 : 5 8 : 2 3 1 3 
1 0 : 5 8 : 3 0 1 4 
1 0 : 5 8 : 3 1 1 5 
1 0 : 5 8 : 3 5 1 6 
1 0 : 5 8 : 4 0 1 7 
1 0 : 5 8 : 5 1 1 8 
1 0 : 5 8 : 5 1 1 9 
1 0 : 5 8 : 5 5 2 0 
1 0 : 5 8 : 5 5 2 1 
1 0 : 5 8 : 5 5 2 2 

i l Q : 5 8 : 5 9 2 3 
1 0 : 5 9 : 0 3 2 4 

P a g e 284 

You know, they're also known as CPA 
Empire, but it looks like they're in our system as 
OptinRealBig. 

Q. If we are looking at Exhibit 6, 
OptinRealBig as of the end of the time frame on 

* 
i. 

> 

Exhibit 6, August 31st, 2007, had generated income 
of , correct? 

A. Yes. 
Q. And it was that gross history, however 

you sliced and diced it, that was used to project 
of damages on the Exhibit 10? 

A. Yes. 
Q. And then NetBlue, you already testified 

there was no operating history at all, correct? 
A. That is correct. 
Q. So some combination of the other 

companies, including potentially SilverCarrot, on 
Exhibit 6 were used to come up with the 
correct? 

A. That's correct. 
Q. Now, these damages — these numbers on 

Exhibit 10, these are used essentially as the 
foundation for the calculations on the first two — 
on the first page I should say of Exhibit 6, 
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correct? 
A. No. They have nothing to do with the 

calculations on Exhibit 6. The Exhibit 6 
calculations were done over almost a year later 
using an entirely different methodology and in a 
way that was attempting to answer different 
questions. 

Q. Okay. So Exhibit 10 is the methodology 
in part used to come up with the numbers in Exhibit 
9, if you want to fish it out, the affidavit you 
submitted in favor of your damages, correct? 

A. Well, Exhibit 10 was submitted to my 
attorney, Bart Loethen, as my first, you know, 
attempt to quantify the damages for these specific 
accounts. After that time I worked with Bart in an 
iterative process to — with his guidance to figure 
out what to put into the affidavit and, you know, 
how to proceed with the filings. 

Q. You have got Exhibit 9 in front of you 
now? 

A. I do. 
Q. If you go back and look at Paragraph 32 

of Exhibit 9, the calculation — I am paraphrasing 
here - of loss of revenue from having active and 

• " < 

1 
1 
1 

I 
% 
i 

t 
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i 
i 

1 

t 
i 
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1 0 : 5 9 : 0 6 1 
1 0 : 5 9 : 1 1 2 
1 0 : 5 9 : 1 2 3 
1 0 : 5 9 : 1 2 4 
1 0 : 5 9 : 1 6 5 
1 0 : 5 9 : 1 9 6 
1 0 : 5 9 : 2 0 7 
1 0 : 5 9 : 2 5 8 
1 0 : 5 9 : 2 7 9 
1 0 : 5 9 : 3 2 1 0 
1 0 : 5 9 : 3 5 1 1 
1 0 : 5 9 : 3 6 1 2 
1 0 : 5 9 : 3 9 1 3 
1 0 : 5 9 : 4 2 1 4 
1 0 : 5 9 : 4 5 1 5 
1 0 : 5 9 : 4 5 1 6 
1 0 : 5 9 : 4 8 1 7 
1 0 : 5 9 : 5 6 1 8 
1 1 : 0 0 : 0 0 1 9 
1 1 : 0 0 : 0 2 2 0 
1 1 : 0 0 : 0 6 2 1 
1 1 : 0 0 : 0 8 2 2 
1 1 : 0 0 : 1 5 2 3 
1 1 : 0 0 : 1 8 2 4 

1 1 : 0 0 : 1 9 1 
1 1 : 0 0 : 2 1 2 
1 1 : 0 0 : 2 2 3 
1 1 : 0 0 : 2 6 4 
1 1 : 0 0 : 3 7 5 
1 1 : 0 0 : 4 3 6 
1 1 : 0 0 : 4 5 7 
1 1 : 0 0 : 5 0 8 
1 1 : 0 0 : 5 8 9 
1 1 : 0 1 : 0 1 1 0 
1 1 : 0 1 : 0 5 1 1 
1 1 : 0 1 : 1 1 1 2 
1 1 : 0 1 : 1 4 1 3 
1 1 : 0 1 : 1 7 1 4 
1 1 : 0 1 : 1 9 1 5 
1 1 : 0 1 : 2 1 1 6 
1 1 : 0 1 : 2 5 1 7 
1 1 : 0 1 : 2 9 1 8 
1 1 : 0 1 : 3 5 1 9 
1 1 : 0 1 : 3 5 2 0 
1 1 : 0 1 : 4 7 2 1 
1 1 : 0 1 : 5 1 2 2 
1 1 : 0 1 : 5 4 2 3 
1 1 : 0 1 : 5 9 2 4 
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pending contracts cancelled at $2,465 million." Do 
you see that there? 

A. Yes. 

Q. I believe yesterday you testified that 
what we have now marked as Exhibit 10 was the basis 
for that; is that correct? 

A. It was the initial - the starting point 
for that calculation, yes. 

Q. Are there additional calculations that 
were used to arrive at the number in Paragraph 32 
of Exhibit 9? 

A. I don't remember specifically how we got 
from the numbers that I put on the sheet — 

Q. That being Exhibit 10? 
A. Yes. 

— into what was submitted. I think 
it's fair to say that they were both estimates and 
just a result of discussions with legal counsel on 
what the proper figure should be. 

Q. Just to be clear, you are not able to 
testify today as to the precise methodology used to 
get from the numbers in Exhibit 10 to the number in 
Paragraph 32 of Exhibit 9, correct? 

A. I don't recall specifically. 
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Q. And you don't have any papers which 
reflect that, correct? 

A. I do not. 
Q. If we look at Paragraph 33 of Exhibit 9, 

there is the $9.25 million number. Does that rely 
in any way on Exhibit 10? 

A. I believe in part in the NetBlue example 
but also includes factors from Cogent, Habeas, and 
Yipes, assuming that's the case since they are 
listed here. 

Q. Do you have any backup or workpapers or 
anything else that explains the calculations for 
Cogent, Habeas, and Yipes that are reflected in 
Paragraph 33 of Exhibit 9? 

A. Not that I was able to locate, no. 
Q. Are you able as you sit here today to 

tell me anything from memory about how you came up 
with the numbers in Paragraph 33 for Cogent, 
Habeas, and Yipes? 

A. I don't recall, no. 
Well, let me rephrase that. So, you 

know, Cogent and Yipes, the impact of not being 
able to secure new services for them were that we 
didn't have as much mailing capacity. So we 

1 1 : 0 2 : 0 1 1 
1 1 : 0 2 : 0 5 2 
1 1 : 0 2 : 0 9 3 
1 1 : 0 2 : 1 7 4 
1 1 : 0 2 : 1 7 5 
1 1 : 0 2 : 2 0 6 
1 1 : 0 2 : 2 2 7 
1 1 : 0 2 : 2 3 8 
1 1 : 0 2 : 2 7 9 
1 1 : 0 2 : 3 0 1 0 
1 1 : 0 2 : 3 1 1 1 
1 1 : 0 2 : 3 3 1 2 
1 1 : 0 2 : 3 3 1 3 
1 1 : 0 2 : 3 4 1 4 
1 1 : 0 2 : 3 7 1 5 
1 1 : 0 2 : 4 0 1 6 
1 1 : 0 2 : 4 1 1 7 
1 1 : 0 2 : 4 3 1 8 
1 1 : 0 2 : 4 4 1 9 
1 1 : 0 2 : 4 4 20 
1 1 : 0 2 : 4 6 21 
1 1 : 0 2 : 4 6 22 
1 1 : 0 2 : 4 7 2 3 
1 1 : 0 2 : 5 0 2 4 

1 1 : 0 2 : 5 3 1 
1 1 : 0 2 : 5 6 2 
1 1 : 0 2 : 5 9 3 
1 1 : 0 2 : 5 9 4 
1 1 : 0 3 : 0 1 5 
1 1 : 0 3 : 0 2 6 
1 1 : 0 3 : 0 3 7 
1 1 : 0 3 : 0 4 8 
1 1 : 0 3 : 0 5 9 
1 1 : 0 3 : 2 4 1 0 
1 1 : 0 3 : 3 0 1 1 
1 1 : 0 3 : 3 4 1 2 
1 1 : 0 3 : 3 5 1 3 
1 1 : 0 3 : 3 7 1 4 
1 1 : 0 3 : 3 7 1 5 
1 1 : 0 3 : 3 8 1 6 
1 1 : 0 3 : 3 9 1 7 
1 1 : 0 3 : 3 9 1 8 
1 1 : 0 3 : 4 4 1 9 
1 1 : 0 3 : 5 0 2 0 
1 1 : 0 3 : 5 2 2 1 
1 1 : 0 3 : 5 4 2 2 
1 1 : 0 3 : 5 4 2 3 
1 1 : 0 3 : 5 6 2 4 
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weren't able to get more bandwidth, we weren't able 
to get more IPs, we weren't able to generate 
revenue and grow revenue like we wanted to or like 
we would have been able to. ; 

The Habeas situation I think I alluded \ 
to a little bit yesterday, they are a 
reputation-monitoring company. If you become 
certified by Habeas, you automatically get better 
delivery across all the ISPs that are participating 
with them. So — 

Q. I think you explained all that « 
yesterday. ; 

A. Okay. 1 
Q. So I don't want to interrupt you, but I 1 

do want to move things along because my question is j 
a little bit different. § 

You are talking now about qualitative | 
issues about how — •' 

A. Yes. 1 
Q. — you believe these affect the 

business, correct? 1 
A. Yes, that's fair to say. \ 
Q. And I am focusing on quantitative. I 

There's a number of $9.25 million. As you sit here j 
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today, can you tell me anything about the I 
methodology that you used to come up with $9.25 1 
million? } 

A. No. I don't recall the specific | 
methodology. 1 

Q. And you don't have any documents that 
reflect that, correct? -

A. That's correct. % 
Q. Have you personally or any of the « 

Maverick-related entities been involved in 
litigation either as a party or any other way other s 
than the one pending here? j 

MR. LOETHEN: Objection; relevance. \ 
Go ahead. | 

BY THE WITNESS: * 
A. Yes. I 

c 1 

j 

«*. rTEiD i 
^ T ) A c l t J 

* 

7 (Pages 286 t o 289) 

ESQUIRE DEPOSITION SERVICES - CHICAGO 
3 1 2 . 7 8 2 . 8 0 8 7 8 0 0 . 7 0 8 . 8 0 8 7 FAX 3 1 2 . 7 0 4 . 4 9 5 0 

eeccc8f3-d257-4ea2-9834-7789519d6e6b 

Case 1:06-cv-03958     Document 181-5      Filed 12/09/2008     Page 29 of 42



Pages 290-301 of the 
Deposition were Redacted on 
Relevance Grounds and Per 

the Terms of the Agreed 
Protective Order 

Case 1:06-cv-03958     Document 181-5      Filed 12/09/2008     Page 30 of 42



DAVID LINHARDT, NOVEMBER 1 1 , 2008 

1 1 : 1 9 : 1 3 1 
1 1 : 1 9 : 1 7 2 
1 1 : 1 9 : 2 1 3 
1 1 : 1 9 : 2 7 4 
1 1 : 1 9 : 3 4 5 
1 1 : 1 9 : 3 5 6 
1 1 : 1 9 : 3 8 7 
1 1 : 1 9 : 4 3 8 
1 1 : 1 9 : 4 6 9 
1 1 : 1 9 : 4 9 1 0 
1 1 : 1 9 : 5 3 1 1 
1 1 : 1 9 : 5 6 1 2 
1 1 : 1 9 : 5 7 1 3 
1 1 : 2 0 : 0 6 1 4 
1 1 : 2 0 : 0 6 1 5 
1 1 : 2 0 : 0 7 1 6 
1 1 : 2 0 : 1 1 1 7 
1 1 : 2 0 : 2 2 1 8 
1 1 : 2 0 : 2 2 1 9 
1 1 : 2 0 : 3 0 2 0 
1 1 : 2 0 : 3 0 2 1 
1 1 : 2 0 : 3 5 2 2 
1 1 : 2 0 : 3 8 2 3 
1 1 : 2 0 : 4 3 2 4 

1 1 : 2 0 : 4 8 1 
1 1 : 2 0 : 5 2 2 
1 1 : 2 0 : 5 7 3 
1 1 : 2 0 : 5 8 4 
1 1 : 2 1 : 0 8 5 
1 1 : 2 1 : 1 1 6 
1 1 : 2 1 : 1 4 7 
1 1 : 2 1 : 1 9 8 
1 1 : 2 1 : 2 1 9 
1 1 : 2 1 : 2 1 1 0 
1 1 : 2 1 : 2 7 1 1 
1 1 : 2 1 : 3 1 1 2 
1 1 : 2 1 : 3 3 1 3 
1 1 : 2 1 : 3 7 1 4 
1 1 : 2 1 : 4 3 1 5 
1 1 : 2 1 : 5 6 1 6 
1 1 : 2 2 : 0 0 1 7 
1 1 : 2 2 : 0 2 1 8 
1 1 : 2 2 : 0 5 1 9 
1 1 : 2 2 : 0 9 2 0 
1 1 : 2 2 : 1 2 2 1 
1 1 : 2 2 : 1 4 2 2 
1 1 : 2 2 : 1 7 2 3 
1 1 : 2 2 : 2 1 2 4 

P a g e 3 0 2 

(WHEREUPON, discussion was had off 
the record.) 

BY MR. JIMENEZ-EKMAN: 
Q. When you did the damages calculations in 

Exhibit 6 and also in the answers to 
interrogatories, Exhibit 2, you have included 
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amounts both for what you termed direct damages and 
for the reduction in enterprise value, correct? 

A. Yes. 
Q. The way that you calculate in part the 

reduction in enterprise value is based on the 
reduction in cash flows, correct? 

A. More specifically reduction in 
incremental EBITDA. 

Q. Which in turn depends on cash flow, 
correct? 

A. Some use EBITDA as a proxy for cash 
flow. So yes, close approximation to that. 

Q. Have you thought about whether it would 
be double-counting to both seek the direct damages 
and to include the effect from lower cash flow in 
an enterprise value reduction? 

A. I am not sure I understand the question 
because the methodology employed here was that I 
calculated the direct revenue loss due to Spamhaus 
blocks, figured out what the impact to EBITDA would 
have been, and used an EBITDA multiple to figure 
out the enterprise value reduction. 

So there is a direct correlation between 
revenue and lost enterprise value. So I don't 

1 1 : 2 2 : 2 4 1 
1 1 : 2 2 : 2 5 2 
1 1 : 2 2 : 3 8 3 
1 1 : 2 2 : 3 8 4 
1 1 : 2 2 : 3 9 5 
1 1 : 2 2 : 4 2 6 
1 1 : 2 2 : 4 4 7 
1 1 : 2 2 : 4 5 8 
1 1 : 2 2 : 4 9 9 
1 1 : 2 2 : 5 4 1 0 
1 1 : 2 2 : 5 4 1 1 
1 1 : 2 2 : 5 5 1 2 
1 1 : 2 2 : 5 7 1 3 
1 1 : 2 2 : 5 8 1 4 
1 1 : 2 2 : 5 8 1 5 
1 1 : 2 3 : 0 2 1 6 
1 1 : 2 3 : 0 4 1 7 
1 1 : 2 3 : 0 9 1 8 
1 1 : 2 3 : 1 3 1 9 
1 1 : 2 3 : 1 5 2 0 
1 1 : 2 3 : 1 9 2 1 
1 1 : 2 3 : 2 2 2 2 
1 1 : 2 3 : 2 4 2 3 
1 1 : 2 3 : 2 6 2 4 

1 1 : 2 3 : 2 7 1 
1 1 : 2 3 : 3 1 2 
1 1 : 2 3 : 3 4 3 
1 1 : 2 3 : 3 6 4 
1 1 : 2 3 : 3 8 5 
1 1 : 2 3 : 4 2 6 
1 1 : 2 3 : 4 9 7 
1 1 : 2 3 : 5 2 8 
1 1 : 2 3 : 5 5 9 
1 1 : 2 3 : 5 8 1 0 
1 1 : 2 4 : 0 2 1 1 
1 1 : 2 4 : 0 3 1 2 
1 1 : 2 4 : 0 6 1 3 
1 1 : 2 4 : 1 0 1 4 
1 1 : 2 4 : 1 2 1 5 
1 1 : 2 4 : 1 5 1 6 
1 1 : 2 4 : 1 6 1 7 
1 1 : 2 4 : 1 9 1 8 
1 1 : 2 4 : 2 2 1 9 
1 1 : 2 4 : 2 3 2 0 
1 1 : 2 4 : 2 7 2 1 
1 1 : 2 4 : 2 8 2 2 
1 1 : 2 4 : 3 3 2 3 
1 1 : 2 4 : 3 4 2 4 
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think I understand your question. ) 
Q. e360 has made a claim for direct revenue 

loss, correct? 
A. Yes. ! 
Q. And e360 has also made a claim for the 

reduction in enterprise value, correct? 

A. Yes. J 
Q. And the reduction in enterprise value is 

based on the reduction in direct revenue, correct? 
A. Yes, it is. 
Q. My question — J 
A. Okay. I understand your question now. j 
Q. Let me get it out. 
A. Okay. 
Q. My question to you is, have you thought 

about whether that would be double-counting? 
A. You know, I think it's a matter of how 

you look at the situation. I think the — and 
again, these are — these damages, both the | 
enterprise value number and the revenue, to me they * 
are linked in terms of the phenomenon that I am ! 
trying to quantify. It's just whether you are 
trying to get to a revenue loss number or an 
enterprise value of loss number. 

P a g e 3 0 5 

This is based on existing accounts, the 
numbers of records we have, and our operation at 
the time, assuming that the messages that were 
blocked, you know, wouldn't have been blocked. So 
it doesn't deal with any prospective area. 

But I am not sure how these figures are 
coming through in the filings to be honest with 
you, but I do think that they are definitely 
related. The revenue loss — if the appropriate 
remedy is to count revenue, then they use the 
revenue number. 

I think in my view the business has been 
completely obliterated in this process, so I think 
enterprise value is appropriate as well if you are 
trying to look at the impact of the overall 
enterprise. 

Q. Have you ever calculated damages in any 
lawsuit before? 

A. Besides this one, no. 
Q. You are not an expert in calculating 

damages in lawsuits, correct? 
A. That's fair to say. I am an expert in 

understanding e360's business, but I don't put 
myself out as a damage loss expert in general. 
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1 1 : 2 4 : 3 7 1 
1 1 : 2 4 : 4 1 2 
1 1 : 2 4 : 4 4 3 
1 1 : 2 4 : 4 7 4 
1 1 : 2 4 : 5 3 5 
1 1 : 2 4 : 5 7 6 
1 1 : 2 4 : 5 8 7 
1 1 : 2 5 : 0 1 8 
1 1 : 2 5 : 0 4 9 
1 1 : 2 5 : 0 7 1 0 

1 1 : 2 5 : 1 0 1 1 
1 1 : 2 5 : 1 5 1 2 
1 1 : 2 5 : 1 9 1 3 
1 1 : 2 5 : 2 1 1 4 
1 1 : 2 5 : 2 5 1 5 
1 1 : 2 5 : 2 8 1 6 
1 1 : 2 5 : 3 3 1 7 
1 1 : 2 5 : 4 2 1 8 
1 1 : 2 5 : 4 4 1 9 
1 1 : 2 5 : 4 6 2 0 
1 1 : 2 5 : 5 0 2 1 
1 1 : 2 5 : 5 1 2 2 
1 1 : 2 5 : 5 2 2 3 
1 1 : 2 5 : 5 4 2 4 

1 1 : 2 5 : 5 5 1 
1 1 : 2 6 : 0 0 2 
1 1 : 2 6 : 0 3 3 
1 1 : 2 6 : 0 3 4 
1 1 : 2 6 : 0 6 5 
1 1 : 2 6 : 0 9 6 
1 1 : 2 6 : 1 3 7 
1 1 : 2 6 : 1 6 8 
1 1 : 2 6 : 2 0 9 
1 1 : 2 6 : 2 3 1 0 
1 1 : 2 6 : 2 4 1 1 
1 1 : 2 6 : 2 6 1 2 
1 1 : 2 6 : 2 9 1 3 
1 1 : 2 6 : 3 2 1 4 
1 1 : 2 6 : 3 3 1 5 
1 1 : 2 6 : 3 7 1 6 
1 1 : 2 6 : 4 1 1 7 
1 1 : 2 6 : 4 3 1 8 
1 1 : 2 6 : 4 7 1 9 
1 1 : 2 6 : 4 9 2 0 
1 1 : 2 6 : 5 2 2 1 
1 1 : 2 6 : 5 5 2 2 
1 1 : 2 6 : 5 6 2 3 
1 1 : 2 6 : 5 8 2 4 

P a g e 306 

Q. Okay. Do you know as you sit here what 
the legal standard is for determining damages under 
any of the legal theories you brought? 

A. I have been relying mostly on counsel 
for that. So no, I am not an expert in the legal 
standards. So no. 

Q. Okay, I think my question was a little 
bit narrower. I am not asking you whether you are 
an expert in it, but as you sit here today and as 
you worked on your damages calculation, did you 
have an understanding as to what the legal 
standards were for damages under the various 
theories you are pursuing? 

A. Yes. I mean, I understand that there's 
damages that can be attributed to lost accounts, 
damages that are attributed to prospective economic 
pursuits, and enterprise value damages beyond the 
direct revenue loss. 

So yeah, in general I understand the 
theories — legal theories under which we're 
claiming damages. 

Q. You have just listed a number of 
potential items of damages, correct? 

A. I believe so. , \, 

P a g e 3 07 

Q. Okay. Can you articulate any of the 
legal standards for what the appropriate damages 
measure is? 

A. Probably not in legal terms. 
Q. In general terms. In any terms. 
A. Well, I would say that the direct 

revenue loss is from action that was directly 
attributable to Spamhaus that we were able to 
associate with revenue that we would have otherwise 
realized or achieved. 

Q. I guess I am asking you to step back a 
little bit. I am not asking you why you think any 
of these particular items that you have named are 
appropriate. I am asking you whether you have an 
understanding of what the legal standard is on any 
of the theories that you have brought for including 
or excluding an item of damages. 

A. I am not an attorney and I don't think I 
could answer that question to your satisfaction. 

Q. Okay. So in performing the calculations , 
that you have made here, you did not have in mind a 
particular legal standard, correct? 

A. No. This was a business calculation. 
Q. It was not a calculation designed to 

1 1 : 2 7 : 0 2 1 
1 1 : 2 7 : 0 6 2 
l i : 2 7 : 0 6 3 
1 1 : 2 7 : 1 0 4 
1 1 : 2 7 : 1 5 5 
1 1 : 2 7 : 1 9 6 
1 1 : 2 7 : 2 3 7 
1 1 : 2 7 : 2 4 8 
1 1 : 2 7 : 2 9 9 
1 1 : 2 7 : 3 5 1 0 
1 1 : 2 7 : 3 8 1 1 
1 1 : 2 7 : 3 8 1 2 
1 1 : 2 7 : 4 2 1 3 
1 1 : 2 7 : 4 8 1 4 
1 1 : 2 7 : 5 1 1 5 
1 1 : 2 7 : 5 3 1 6 
1 1 : 2 7 : 5 6 1 7 
1 1 : 2 7 : 5 9 1 8 
1 1 : 2 8 : 1 1 1 9 
1 1 : 2 8 : 1 6 2 0 
1 1 : 2 8 : 1 9 2 1 
1 1 : 2 8 : 2 1 2 2 
1 1 : 2 8 : 2 3 2 3 
1 1 : 2 8 : 2 4 2 4 

1 1 : 2 8 : 4 5 1 
1 1 : 2 8 : 4 8 2 
1 1 : 2 8 : 4 9 3 
1 1 : 2 8 : 5 2 4 
1 1 : 2 8 : 5 2 5 
1 1 : 2 8 : 5 7 6 
1 1 : 2 9 : 0 0 7 
1 1 : 2 9 : 0 4 8 
1 1 : 2 9 : 0 7 9 
1 1 : 2 9 : 1 1 1 0 
1 1 : 2 9 : 1 6 1 1 
1 1 : 2 9 : 2 0 1 2 
1 1 : 2 9 : 2 4 1 3 
1 1 : 2 9 : 2 4 1 4 
1 1 : 2 9 : 2 5 1 5 
1 1 : 2 9 : 2 9 1 6 
1 1 : 2 9 : 2 9 1 7 
1 1 : 2 9 : 3 2 1 8 
1 1 : 2 9 : 3 7 1 9 
1 1 : 2 9 : 4 1 2 0 
1 1 : 2 9 : 4 3 21 
1 1 : 2 9 : 5 7 2 2 
1 1 : 3 0 : 0 1 2 3 
1 1 : 3 0 : 0 3 24 
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measure damages under any particular legal jj 
standard, correct? \ 

A. It was a calculation designed to measure j 
what the reality of our business was. So no, not I 
with a legal standard in mind, just with a sense of t 
how the business operates and what the impacts to J 
the business were. t 

Q. And you didn't have in mind any set of 1 
criteria for judging under the law whether a j 
particular item of damages was permissible or not, I 
correct? ! 

A. I had an understanding of a criteria, 
but not one that — again, I am not an attorney and j 
I didn't look at the matter as an attorney. I 1 
looked at the matter as a business person, as the j 
founder and operator of this company and what the , 
economic impact was to Spamhaus interference. j 

Q. And so the question again is quite 
narrow. Did you have in mind the legal criteria f 
under which an item would be excluded or included 
from damages? » 

A. Not really. I mean, this was an \ 
operational view. 

Q. Okay. When you were president of e360 
l t' 

P a g e 309 * 

you mentioned that you drew a salary. , 
A. Yes. ' 
Q. What salary did you draw over what time i 

frames? 
A. I don't remember to be honest with you. 

Initially it was just me, so I was at one point ' 
employed by e360. Once we started hiring 
employees, we moved payroll to the Maverick level 
and I drew a salary there. I believe — you know, 
my salary was well below market, probably 25, 
30,000 a year as I recall. 

Q. You do have records? Quick Books would 
tell you? 

A. Sure. 
Q. But as you sit here, other than that you 

don't have any recollection? 
A. Well, my recollection is it was 

somewhere around 25 and 30,000 a year definitely in 
2006 and during the later years. I don't remember 
what it was at the beginning. 

Q. Was e360 or any other of the 
Maverick-related companies on any spammer's list 
besides Spamhaus? 

A. Not that I am aware of. I don't know. 
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1 1 : 3 0 : 1 0 1 
1 1 : 3 0 : 1 3 2 
1 1 : 3 0 : 1 8 3 
1 1 : 3 0 : 2 0 4 
1 1 : 3 0 : 2 3 5 
1 1 : 3 0 : 2 6 6 
1 1 : 3 0 : 2 8 7 
1 1 : 3 0 : 3 0 8 
1 1 : 3 0 : 3 2 9 
1 1 : 3 0 : 4 0 1 0 
1 1 : 3 0 : 4 5 1 1 
1 1 : 3 0 : 4 8 1 2 
1 1 : 3 0 : 5 2 1 3 
1 1 : 3 0 : 5 6 1 4 
1 1 : 3 0 : 5 9 1 5 
1 1 : 3 1 : 0 2 1 6 
1 1 : 3 1 : 0 7 1 7 
1 1 : 3 1 : 0 9 1 8 
1 1 : 3 1 : 1 2 1 9 
1 1 : 3 1 : 1 8 2 0 
1 1 : 3 1 : 2 1 2 1 
1 1 : 3 1 : 2 6 2 2 
1 1 : 3 1 : 3 1 2 3 
1 1 : 3 1 : 3 3 2 4 

1 1 : 3 1 : 3 7 1 
1 1 : 3 1 : 4 0 2 
1 1 : 3 1 : 4 1 3 
1 1 : 3 1 : 4 3 4 
1 1 : 3 1 : 4 6 5 
1 1 : 3 1 : 4 9 6 
1 1 : 3 1 : 5 2 7 
1 1 : 3 1 : 5 5 8 
1 1 : 3 1 : 5 6 9 
1 1 : 3 1 : 5 8 1 0 
1 1 : 3 2 : 0 4 1 1 
1 1 : 3 2 : 0 6 1 2 
1 1 : 3 2 : 0 7 1 3 
1 1 : 3 2 : 0 9 1 4 
1 1 : 3 2 : 0 9 1 5 
1 1 : 3 2 : 1 1 1 6 
1 1 : 3 2 : 1 4 1 7 
1 1 : 3 2 : 1 5 1 8 
1 1 : 3 2 : 1 5 1 9 
1 1 : 3 2 : 1 9 2 0 
1 1 : 3 2 : 2 5 2 1 
1 1 : 3 2 : 2 9 2 2 
1 1 : 3 2 : 3 3 2 3 
1 1 : 3 2 : 3 7 2 4 
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I mean, there are hundreds of blacklists. Anybody 
with a computer can generate a blacklist. So I 
don't know for sure. Spamhaus was the only one 
that we could detect that had a material impact on 
our business. It's the one we kept running into. 

Q. Did you do anything to investigate 
whether e360 or any of the other Maverick-related 
companies was on any other list? 

A. There was a tool that was free on a 
website called DNSstuff.com and I remember on a few 
occasions looking at that tool. It would do a 
check on an IP address across a couple hundred 
different blacklists. 

But we didn't rely on that to make any 
decisions. Most of those blacklists aren't really 
used by anybody. But I do remember checking a few. 

You know, we also went through a 
certification process with Return Path that I 
mentioned yesterday. We did some work with Pivotal 
Veracity, again, to increase delivery rates and 
they looked at some blacklisting parameters. So 
that's what I recall. 

Q. Was any systematic effort made to 
investigate whether the various IP addresses that 

P a g e 3 1 1 

the Maverick-related companies used were on any 
other blacklists? 

A. Well, every time we looked at delivery 
Spamhaus is the only thing that ever came back. So 
there was no — we knew the answer. There was no 
need to look at other blacklists. I mean, that was 
the reason that the ISPs were telling us that they 
weren't accepting our e-mail. 

So the answer to your question is no, 
there was no systematic effort to track down 
blacklists that had nothing to do with our 
business. 

Q. I am just looking for the predicate 
there. 

A. I'm sorry. So no, I did not. 
Q. Let me get it out clean and you can 

answer it clean. 
A. Okay. 
Q. Understanding that you received the soft 

bounces that listed Spamhaus as a reason for at 
least some of the messages not being delivered, 
putting that aside, did you or anyone at the 
Maverick-related entities make any systematic 
effort to investigate whether the IP addresses used 

1 1 : 3 2 : 4 1 1 

1 1 : 3 2 : 4 4 2 
1 1 : 3 2 : 4 4 3 
1 1 : 3 2 : 5 0 4 
1 1 : 3 2 : 5 2 5 
1 1 : 3 2 : 5 7 6 
1 1 : 3 2 : 5 9 7 
1 1 : 3 3 : 0 2 8 
1 1 : 3 3 : 1 2 9 
1 1 : 3 3 : 1 6 1 0 
1 1 : 3 3 : 2 1 1 1 
1 1 : 3 3 : 2 3 1 2 
1 1 : 3 3 : 2 6 1 3 
1 1 : 3 3 : 2 9 1 4 
1 1 : 3 3 : 3 1 1 5 
1 1 : 3 3 : 3 6 1 6 
1 1 : 3 3 : 4 0 1 7 
1 1 : 3 3 : 4 3 1 8 
1 1 : 3 3 : 4 5 1 9 
1 1 : 3 3 : 4 9 2 0 
1 1 : 3 3 : 5 1 2 1 
1 1 : 3 3 : 5 6 2 2 
1 1 : 3 3 : 5 9 2 3 
1 1 : 3 4 : 0524 

1 1 : 3 4 : 0 5 1 
1 1 : 3 4 : 0 7 2 
1 1 : 3 4 : 1 0 3 
1 1 : 3 4 : 1 2 4 
1 1 : 3 4 : 1 3 5 
1 1 : 3 4 : 1 4 6 
1 1 : 3 4 : 1 7 7 
1 1 : 3 4 : 1 9 8 
1 1 : 3 4 : 2 0 9 
1 1 : 3 4 : 3 1 1 0 
1 1 : 3 4 : 3 5 1 1 
1 1 : 3 4 : 3 6 1 2 
1 1 : 3 4 : 3 7 1 3 
1 1 : 3 4 : 4 2 1 4 
1 1 : 3 4 : 4 4 1 5 
1 1 : 3 4 : 4 9 1 6 
11 : 3 4 : 5 1 1 7 
1 1 : 3 4 : 5 7 1 8 
1 1 : 3 5 : 0 3 1 9 
1 1 : 3 5 : 0 6 2 0 
1 1 : 3 5 : 0 8 2 1 
1 1 : 3 5 : 0 9 2 2 
1 1 : 3 5 : 1 2 2 3 
1 1 : 3 5 : 1 7 2 4 
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by the Maverick-related companies were on any other f 
blacklists? "1 

A. Not consistently. There were times ! 
where we investigated things using the tools that I h 

mentioned. But in general not consistently and [ 
didn't really have a need to do so based on the » 
problems we were solving at the time. , 

Q. Do you know whether any of your IP \ 
addresses were listed on OutBlaze? \ 

A. I don't know for sure. I 
Q. Do you know whether any of your IP j 

addresses were listed on SpamCop? f 
A. Yes. SpamCop and OutBlaze I believe t> 

came up a couple times that we've looked at i 
listings. And, you know, I understand that there j-
is some relationship between Spamhaus and SpamCop. 
I don't know the extent of the relationship, but my 
understanding is there is a lot of data sharing j 
that goes on between different blacklists. But I 
do remember seeing that on occasion. 

Q. Do you have any personal knowledge, saw & 
it, heard it, felt it, tasted it, smelled it, about ' 
any relationship between Spamhaus and OutBlaze or 
SpamCop? 

P a g e 313 

A. I do remember reading an article about 1 
the relationship between Spamhaus and SpamCop. 

Q. So you read an article about that? 1 
A. Yes. 
Q. And any other knowledge of any kind 

about any relationship between Spamhaus and 
OutBlaze or SpamCop? * 

A. No. 
Q. You testified yesterday that you did 

think you had some expertise in statistics. Do you 
recall that testimony generally? 

A. Yes. 
Q. Can you tell me whether you received any 

certifications at any time in statistics? 
A. Well, part of my engineering training at 

Purdue involved taking some graduate-level 
statistical courses, mostly in predictive analytics 
to try to optimize distillation columns, reactors, 
logistical regression, linear, non-linear. So as 
part of the engineering training that was an 
elective course that I took. 

No official certifications that are part 
of any statistically — statistical group of any 
kind. 
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And since then in direct marketing I 
have used analytics and statistics quite often. At' 
Experian I managed teams of modelers, Ph.D. 
statisticians, that would build predictive models. 
At Yesmail we built predictive models to predict a 
consumer's propensity to click on an offer in an 
e-mail message. Continued that work at e360 as 
well. 

So that's primarily where the 
statistical experience and background comes from. 

Q. You testified yesterday that you 
believed that as a result of Spamhaus' conduct you 
have been denied a new job at Experian. 

A. Correct. 
Q. What was the nature of the position you 

were looking for at Experian? 
A. I contacted Mark Zablan I believe it was 

last fall, around August - July, August of'07. 
Mark is the head of Experian marketing in the U.S. 
It's about a $400 million business, about half of 
their U.S. business. And just cold-called him. I 
didn't know him before. I got his name through 
Scott Wortham, who is a former colleague that was 
still at Experian. Jim Fick, who's the CFO of "y , 
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1 1 : 3 8 : 1 5 1 concerned that Spamhaus is going to attack 
1 1 : 3 8 : 1 8 2 CheetahMail if we hire you." 
11 :38 :22 3 And also, aside from that, their policy 
1 1 : 3 8 : 2 5 4 is they don't like to hire people that are involved 
1 1 : 3 8 : 2 8 5 in industry-specific litigation just in general. 
1 1 : 3 8 : 3 1 6 So he was just being a stand-up guy to 
1 1 : 3 8 : 3 5 7 give me a straight story on why they weren't 
1 1 : 3 8 : 3 7 8 proceeding. And, you know, that was the end of the 
1 1 : 38 : 41 9 discussion. 
11 :38 :4110 Q. Was any specific job ever offered to 
1 1 : 3 8 : 4 8 1 1 you? 
11 :38 :4812 A. No. 
11 :38 :4913 Q. Was any specific job available at the 
11 :38 :5614 time? 
11 :38 :5615 A. They indicated they had an interest in 
11 :39 :0116 creating one, but there was not a budgeted slot 
11 :39 :0617 that I was trying to fit into. 
11 :39 :0818 Q. Was the issue of salary ever mentioned 
11 :39 :1019 during any of the discussions? 
11 :39 :1220 A. No. We never got to compensation. 
1 1 : 3 9 : 1 5 2 1 Well, let me strike that. I believe I expressed 
11 :39 :1822 salary requirements, but it never came to the point 
11 :39 :2223 where an offer was made and there were never any 
11 :39 :2624 negotiations on compensation. 
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1 1 : 3 6 : 5 9 1 Experian, he's a good friend of mine. 
1 1 : 3 7 : 0 0 2 So they put me in touch with Mark. We 
1 1 : 3 7 : 0 4 3 had an initial meeting. I was attempting to pitch 
1 1 : 3 7 : 0 7 4 my skills and capabilities to help him with his 
11 :37 :12 5 business. It was a favorable first meeting. 
1 1 : 3 7 : 1 6 6 He didn't have anything open but I guess 
1 1 : 3 7 : 1 9 7 was impressed enough that he set up meetings with 
1 1 : 3 7 : 2 3 8 all of his direct reports. 
1 1 : 3 7 : 2 4 9 So I believe there were six of his 
11 :37 :2610 direct reports that I met with for subsequent 
1 1 : 3 7 : 2 9 1 1 interviews. 
11 :37 :3412 I recall those being positive as well. 
11 :37 :3613 They expressed an interest in my background, said 
11 :37 :4014 they didn't have an open slot but they would 
11 :37 :4215 consider making something for me. 
11 :37 :4516 A couple weeks later I wasn't getting 
11 :37 :4817 return calls so I kind of wondered what was 
11 :37 :5018 happening. Then I got an invite from Rick Erwin, 
11 :37 :5419 who is one of Mark's direct reports. He runs the v. 
11 :37 :5620 data business. He asked me for a meeting. 
1 1 : 3 7 : 5 8 2 1 We met and he basically said the 
11 :38 :0422 Spamhaus stuff is a problem, you know. "We've got 
11 :38 :0823 a significant e-mail business, a company we bought 
11 :38 :1124 called CheetahMail, and in general we are kind of 

Page 317 

1 1 : 3 9 : 2 6 1 Q. What did you tell him your salary 
1 1 : 3 9 : 2 9 2 requirements were? 
1 1 : 3 9 : 2 9 3 A. I don't recall, but, you know, probably 
1 1 : 3 9 : 3 4 4 would have said something in the 200 range. 
1 1 : 3 9 : 3 6 5 Q. I don't want you to guess. Do you 
1 1 : 3 9 : 3 7 6 remember what you told him? 
1 1 : 3 9 : 3 8 7 A. I don't remember. 
1 1 : 3 9 : 3 9 8 Q, And you said at this final meeting — 
1 1 : 3 9 : 5 0 9 who was that final meeting with again? 
1 1 : 3 9 : 5 1 1 0 A. Rick Erwin, E-r-w-i-n. 
1 1 : 3 9 : 5 4 1 1 Q. And Mr. Erwin told you that the 
1 1 : 3 9 : 5 8 1 2 association with - I'm sorry ~ that the issue 
1 1 : 4 0 : 0 1 1 3 with Spamhaus could be a problem, correct? 
1 1 : 4 0 : 0 3 1 4 A. He basically said that's the reason they 
1 1 : 4 0 : 0 5 1 5 are no longer interested. 
1 1 : 4 0 : 0 6 1 6 Q. He also told you, however, that they 
1 1 : 4 0 : 0 8 1 7 didn't want to hire somebody who was involved in 
1 1 : 4 0 : 1 2 1 8 industry-specific litigation; is that correct? 
1 1 : 4 0 : 1 3 1 9 A. Correct. But specifically the concern 
3,1:40:1720 was that they do a significant amount of e-mail 
1 1 : 4 0 : 2 1 2 1 marketing, and if I were — if it was publicly 
1 1 : 4 0 : 2 6 2 2 known that I had joined them, that that may be a 
1 1 : 4 0 : 2 9 2 3 real detriment to their ability to deliver e-mail. 
1 1 : 4 0 : 3 3 2 4 That's the sense — that was the nature I 
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1 1 : 4 0 : 3 6 1 of the discussion. 
1 1 : 4 0 : 3 7 2 Q. Do you have any documents, your resume, 
1 1 : 4 0 : 4 2 3 an offer letter, an interest letter, e-mails, 
1 1 : 4 0 : 4 4 4 anything that relates to your potential hire at 
1 1 : 4 0 : 5 2 5 Experian? 
1 1 : 4 0 : 5 2 6 A. I do have a resume. Iamsurelsent 
1 1 : 4 0 : 5 5 7 that to them. And I believe I have a couple 
1 1 : 4 1 : 0 0 8 e-mails related to scheduling time, things of that 
1 1 : 4 1 : 0 4 9 nature. 
1 1 : 4 1 : 0 6 1 0 Q. Have you given those to--
1 1 : 4 1 : 0 8 1 1 A. I don't believe that we have produced 
1 1 : 4 1 : 1 0 1 2 those, no. But we are happy to do that. 
1 1 : 4 1 : 1 2 1 3 Q. What did you do to gather the documents 
1 1 : 4 1 : 2 5 1 4 you were required to produce in this case? 
1 1 : 4 1 : 2 7 1 5 A. Well, I looked at the list of questions, 
1 1 : 4 1 : 3 2 1 6 I combed through all my hard-copy files, combed 
1 1 : 4 1 : 4 0 1 7 through all of my electronic files, and selected 
1 1 : 4 1 : 4 3 1 8 everything that seemed to be relevant or even 
1 1 : 4 1 : 4 7 1 9 closely being relevant. 
1 1 : 4 1 : 4 9 2 0 Q. Did any of the attorneys - and don't 
1 1 : 4 1 : 5 1 2 1 tell me what anybody said; I am not asking that. 
1 1 : 4 1 : 5 4 2 2 But did any of the attorneys at Synergy provide you 
1 1 : 4 1 : 5 9 2 3 any assistance in the document research? 
1 1 : 4 2 : 0 1 2 4 A. In the search, no. I believe there 
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were kept at the 600 Northgate office in Wheeling. 
Q. Did you have any of those records in 

your house at the time you conducted the search in 
this case? 

A. No, no. I had moved out of my house 
before the search started for documents in this 
case. 

Q. And you didn't leave any documents at 
home? 

A. 

Q. 
that. 

No. 
What about computers; what — strike 

Do you have a home computer? 
Not really, no. 
You don't have any computer in your 

A. 

Q. 
house? 

A. Well, my wife has some computers at 
home. I consider all my computers work computers. 
I have a laptop that I use for work that I 
occasionally take home, if that's what you are 
looking for. 

Q. What did you do to search for responsive 
documents on your laptop? 

A. I went folder by folder, file by file 
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1 1 : 4 2 : 0 4 1 were — there's at least one iteration where I 
1 1 : 4 2 : 0 8 2 produced materials. I met with an attorney at 
1 1 : 4 2 : 1 1 3 Synergy. He asked for some more. 
1 1 : 4 2 : 1 4 4 MR. LOETHEN: You know, please don't disclose 
1 1 : 4 2 : 1 7 5 any attorney-client communication. 
1 1 : 4 2 : 1 9 6 MR. JIMENEZ-EKMAN: My question didn't call 
1 1 : 4 2 : 2 1 7 for what anybody said to anybody else. 
1 1 : 4 2 : 2 2 8 MR. LOETHEN: I understand. 
1 1 : 4 2 : 2 4 9 MR. JIMENEZ-EKMAN: My question was what was 
1 1 : 4 2 : 2 5 1 0 done and whether there was any involvement of any 
11:42 : 2 711 kind by the Synergy lawyers in the search. 
1 1 : 4 2 : 3 1 1 2 BY THE WITNESS: 
1 1 : 4 2 : 3 1 1 3 A. In the search, no. 
1 1 : 4 2 : 3 2 1 4 BY MR. JIMENEZ-EKMAN: 
1 1 : 4 2 : 3 2 1 5 Q. You said that the Maverick-related 
1 1 : 4 2 : 4 2 1 6 companies started in your house and then you had 
1 1 : 4 2 : 4 4 1 7 this space in Wheeling, correct? 
1 1 : 4 2 : 4 7 1 8 A. Not exactly. e360 was the first company 
1 1 : 4 2 : 4 9 1 9 that was formed. I started that business operating 
1 1 : 4 2 : 5 3 2 0 out of my home. The other entities, including 
1 1 : 4 2 : 5 7 2 1 Maverick, were created later. 
1 1 : 4 2 : 5 9 2 2 Q. Where were the various Maverick 
1 1 : 4 3 : 0 4 2 3 entities' records kept? 
1 1 : 4 3 : 0 7 2 4 A. I think that was asked yesterday. They 
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1 1 : 4 4 : 1 0 1 and looked for things that would be relevant to 
1 1 : 4 4 : 1 4 2 Spamhaus. I also searched for terms like 
1 1 : 4 4 : 1 8 3 "Spamhaus," "Synergy" in my e-mail logs to find 
1 1 : 4 4 : 2 3 4 e-mail documents. 
1 1 : 4 4 : 2 4 5 Q. Did you do that - I'm sorry. You went 
1 1 : 4 4 : 3 2 6 and looked in every folder for potentially 
1 1 : 4 4 : 3 6 7 responsive documents? 
1 1 : 4 4 : 3 7 8 A. Yes. 
1 1 : 4 4 : 3 7 9 Q. Every folder on your computer? 
1 1 : 4 4 : 3 9 1 0 A. Yes. 
1 1 : 4 4 : 3 9 1 1 Q. How many computers do you use at work or 
1 1 : 4 4 : 4 2 1 2 did you use at work? 
1 1 : 4 4 : 4 3 1 3 A. Just one. 
1 1 : 4 4 : 4 3 1 4 Q. Did you look at any of the computers — 
1 1 : 4 4 : 4 6 1 5 A. Strike that. Just one that would have 
1 1 : 4 4 : 4 8 1 6 any documents of any kind. I keep all the 
1 1 : 4 4 : 5 0 1 7 documents in one place basically. 
1 1 : 4 4 : 5 3 1 8 There are other computers that I use for 
1 1 : 4 4 : 5 5 1 9 other things, like database-related — just access 
1 1 : 4 5 : 0 2 2 0 the Internet in general that don't have documents 
1 1 : 4 5 : 0 5 2 1 on them of any kind. 
1 1 : 4 5 : 0 9 2 2 Q. Do you at the Maverick companies have 
1 1 : 4 5 : 2 8 2 3 any kind of back-up system? 
1 1 : 4 5 : 3 0 2 4 A. Yeah. We back up files. 
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1 1 : 4 5 : 3 4 1 
1 1 : 4 5 : 3 9 2 
1 1 : 4 5 : 4 0 3 
1 1 : 4 5 : 4 1 4 
1 1 : 4 5 : 4 7 5 
1 1 : 4 5 : 4 8 6 
1 1 : 4 5 : 5 1 7 
1 1 : 4 5 : 5 5 8 
1 1 : 4 6 : 0 0 9 
1 1 : 4 6 : 0 4 1 0 
1 1 : 4 6 : 0 9 1 1 
1 1 : 4 6 : 1 3 1 2 
1 1 : 4 6 : 1 9 1 3 
1 1 : 4 6 : 2 1 1 4 
1 1 : 4 6 : 2 5 1 5 
1 1 : 4 6 : 2 8 1 6 
1 1 : 4 6 : 3 5 1 7 
1 1 : 4 6 : 3 8 1 8 
1 1 : 4 6 : 4 1 1 9 
1 1 : 4 6 : 4 3 2 0 
1 1 : 4 6 : 4 8 2 1 
1 1 : 4 6 : 5 0 2 2 
1 1 : 4 6 : 5 3 2 3 
1 1 : 4 6 : 5 5 2 4 

1 1 : 4 6 : 5 6 1 
1 1 : 4 6 : 5 8 2 
1 1 : 4 7 : 0 3 3 
1 1 : 4 7 : 0 4 4 
1 1 : 4 7 : 0 6 5 
1 1 : 4 7 : 0 8 6 
1 1 : 4 7 : 1 1 7 
1 1 : 4 7 : 1 4 8 
1 1 : 4 7 : 1 4 9 
1 1 : 5 4 : 3 7 1 0 
1 1 : 5 4 : 3 7 1 1 
1 1 : 5 6 : 0 5 1 2 
1 1 : 5 6 : 0 9 1 3 
1 1 : 5 6 : 1 5 1 4 
1 1 : 5 6 : 1 5 1 5 
1 1 : 5 6 : 1 5 1 6 
1 1 : 5 6 : 2 0 1 7 
1 1 : 5 6 : 2 5 1 8 
1 1 : 5 6 : 3 2 1 9 
1 1 : 5 6 : 3 5 2 0 
1 1 : 5 6 : 3 8 2 1 
1 1 : 5 6 : 4 1 2 2 
1 1 : 5 6 : 4 4 2 3 
1 1 : 5 6 : 4 6 24 
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Q. Do you back up the computer that you 
searched for documents on? 

A. Yes. 
Q. Did you — describe the back-up 

practice. 
A. Well, it's changed over time. 

Originally I was working off of a PC. I would 
manually back up files using a Microsoft back-up 
utility onto an external hard drive. That moved at 
one point to a NAS device, Network Attached 
Storage, which is this bigger hard drive. And then 
I moved to a MAC last year around Christmastime, 
imported all of the old documents over. And the 
MAC back-up system is a little different but 
essentially goes to an external drive as well. 

Q. When you make these back-ups, do you 
keep different iterations of the back-up or does 
one back-up overwrite the last back-up? 

A. With the PC it was an overwrite 
situation. With MAC the product is called Time 
Machine, or something like that. They keep 
multiple versions until you run out of disk space. 

Q. Have you run out of disk space? 
A. I don't believe so. 
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Q. So you would have back-ups from the time 
that you started using the MAC-up until today? 

A. Correct. 
Q. Did I say MAC-up? The MAC back-up. 
A. I believe that's right. I haven't 

checked the disk space though to be sure, but I 
don't think I would have hit the limit yet. 

MR. JIMENEZ-EKMAN: Take five minutes? 
(WHEREUPON, a recess was had 
from 11:47 a.m. to 11:56 a.m.) 

BY MR. JIMENEZ-EKMAN: 
Q. You testified yesterday that e360 

obtained some of its e-mail lists from third 
parties, correct? 

A. Yes. 
Q. What, if anything, did e360 or anybody 

affiliated with a Maverick company do to ensure ' 
that the lists were compliant with CAN-SPAM>and/or 
represented double opt-ins? 

A. Double opt-ins specifically? 
Q. I said "and/or." Tell me what you did 

to make sure your — you weren't spamming. 
A. Well, the first thing we did is we had a 

contract that we required every data supplier to 

- t 

1 1 : 5 6 : 5 1 1 
1 1 : 5 6 : 5 9 2 
1 1 : 5 7 : 0 2 3 
1 1 : 5 7 : 0 7 4 
1 1 : 5 7 : 1 0 5 
1 1 : 5 7 : 1 3 6 
1 1 : 5 7 : 1 7 7 
1 1 : 5 7 : 2 4 8 
1 1 : 5 7 : 2 6 9 
1 1 : 5 7 : 2 9 1 0 
1 1 : 5 7 : 3 2 1 1 
1 1 : 5 7 : 3 5 1 2 
1 1 : 5 7 : 3 8 1 3 
1 1 : 5 7 : 4 2 1 4 
1 1 : 5 7 : 4 6 1 5 
1 1 : 5 7 : 4 8 1 6 
1 1 : 5 7 : 5 2 1 7 
1 1 : 5 7 : 5 5 1 8 
1 1 : 5 7 : 5 8 1 9 
1 1 : 5 8 : 0 2 2 0 
1 1 : 5 8 : 0 6 2 1 
1 1 : 5 8 : 0 9 2 2 
1 1 : 5 8 : 1 4 2 3 
1 1 : 5 8 : 1 7 2 4 

1 1 : 5 8 : 2 0 1 
1 1 : 5 8 : 2 3 2 
1 1 : 5 8 : 2 7 3 
1 1 : 5 8 : 3 2 4 
1 1 : 5 8 : 3 4 5 
1 1 : 5 8 : 3 6 6 
1 1 : 5 8 : 4 0 7 
1 1 : 5 8 : 4 3 8 
1 1 : 5 8 : 4 3 9 
1 1 : 5 8 : 4 3 1 0 
1 1 : 5 8 : 5 0 1 1 
1 1 : 5 8 : 5 3 1 2 
1 1 : 5 8 : 5 4 13 
1 1 : 5 8 : 5 4 1 4 
1 1 : 5 8 : 5 9 1 5 
1 1 : 5 9 : 0 4 1 6 
1 1 : 5 9 : 0 6 1 7 
1 1 : 5 9 : 1 0 1 8 
1 1 : 5 9 : 1 4 1 9 
1 1 : 5 9 : 1 8 2 0 
1 1 : 5 9 : 2 2 2 1 
1 1 : 5 9 : 2 5 2 2 
1 1 : 5 9 : 2 7 2 3 
1 1 : 5 9 : 3 1 2 4 
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sign that provided representation and warranty on a * 
couple different factors, the most important is j 
that these consumers signed up and consented to 1 
receive third-party marketing offers. f 

They also represented that that process 
didn't violate any privacy policies on the website, i 
terms of service, or any laws of any kind. There § 
is an indemnification provision that went along j 
with that. So they are contractually obligated to | 
comply with certain standards. ", 

And then once we obtained the record, we j 
would send confirmation messages of various types | 
to provide the consumer with an opportunity to | 
either opt in or opt out depending on the type of : 
program that we were running. f 

And of course when we were working with % 
vendors, we contracted with them to make sure that 
they were — they provided representations and 
warranties that they were complying with CAN-SPAM , 
at all times, that they weren't — and all the 
provisions within CAN-SPAM that they would be 
required to follow and any state laws. , 

And then when we were running our e-mail 
operation we would take steps to make sure that we 
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were compliant at all times. So we would make sure * 
unsubscribe links were working, that they were j 
processed in a timely manner, that the — you know, * 
I could go into details but basically that all the 1 
requirements were met at all times. | 

Q. So you got representations from the j 
folks who licensed you to list; that's one thing, j 
correct? j 

A. Yes. j 
Q. Focusing on what you did, you said ' 

that you sent out confirmation e-mails to people on ** 
the list that you licensed? j 

A. Yes. 
Q. And did you send out a confirmation ; 

e-mail to every person on the list before you sent | 
them the first solicitation? i 

,: A. Yes. I mean, in effect there were < 
different types of confirmation messages. So there 
were some that were informational only where there | 
was an opportunity to either opt in or opt out. » 
There were some that had marketing offers as part 
of the notification. 

Really all combinations. We did a 
number — we sent a number of different types of 
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1 1 : 5 9 : 3 4 1 confirmation messages. But even our standard 
1 1 : 5 9 : 3 8 2 marketing message you could argue is a confirmation 
1 1 : 5 9 : 4 2 3 on an opt-out basis because the recipient could 
1 1 : 5 9 : 4 6 4 cancel at any time by simply clicking on our 
1 1 : 5 9 : 4 9 5 one-link unsubscribe. 
1 1 : 5 9 : 5 1 6 Q. So there wasn't any particular policy 
1 1 : 5 9 : 5 4 7 that required an ad-free message allowing somebody 
1 2 : 0 0 : 0 0 8 to either opt in or opt out to go to a new unique 
1 2 : 0 0 : 0 5 9 e-mail address before any ad containing e-mails 
1 2 : 0 0 : 0 9 10 went, correct? 
1 2 : 0 0 : 1 0 1 1 A. We had different programs and different 
1 2 : 0 0 : 1 2 1 2 types of lists and segments of the file. We didn't, 
1 2 : 0 0 : 1 7 1 3 always send an ad-free confirmation. We did on 
1 2 : 0 0 : 2 3 14 some occasions. But even when we were sending an 
1 2 : 0 0 : 2 8 1 5 ad, there were confirmation links included to 
1 2 : 0 0 : 3 4 16 either opt in or opt out. 
1 2 : 0 0 : 3 6 17 Q. Do you h a v e -
1 2 : 0 0 : 3 7 1 8 A. So I view every message that we sent as 
1 2 : 0 0 : 4 0 1 9 an opportunity to confirm or revoke permission. 
1 2 : 0 0 : 4 5 2 0 Q. There was no corporate policy, however, 
1 2 : 0 0 : 4 7 2 1 that required an e-mail without ad content to be 
1 2 : 0 0 : 5 6 2 2 sent to a new e-mail address allowing an opt in or 
1 2 : 0 0 : 5 7 2 3 an opt out before an ad went, correct? 
1 2 : 0 1 : 0 0 2 4 A. Without ad content, I would say no. 
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1 2 : 0 2 : 2 5 1 Q. Now, at the end of the 2004 dialogue 
1 2 : 0 2 : 2 8 2 over e-mail, Spamhaus declined to remove the IP 
1 2 : 0 2 : 3 5 3 addresses from the SBL, correct? 
1 2 : 0 2 : 3 8 4 A. Yes. 
1 2 : 0 2 : 3 8 5 Q. Why did you wait two years before you 
1 2 : 0 2 : 4 6 6 had any further communication with them? 
1 2 : 0 2 : 5 1 7 A. Well, based on that conversation, I 
1 2 : 0 2 : 5 5 8 concluded that it was a futile attempt to try to 
1 2 : 0 2 : 5 9 9 get removed again. 
1 2 : 0 3 : 0 1 1 0 Q. Whywasthat? 

1 2 : 0 3 : 0 2 1 1 A. Well, in my opinion they didn't seem to 
1 2 : 0 3 : 0 6 1 2 be a reasonable entity. They didn't offer me any 
1 2 : 0 3 : 1 0 1 3 opportunity to really cure the situation that was 
1 2 : 0 3 : 1 3 1 4 specific enough that I could do anything with. You 
1 2 : 0 3 : 1 6 1 5 know, they just threatened and called us names. 
1 2 : 0 3 : 2 0 1 6 And so based on that I didn't see any 
1 2 : 0 3 : 2 6 1 7 reason to go back to them again. I figured they 
1 2 : 0 3 : 2 9 1 8 were going to do what they were going to do and 
1 2 : 0 3 : 3 1 1 9 there wasn't much I could do about it. 
1 2 : 0 3 : 3 3 2 0 Q. What did you understand the criteria to 
1 2 : 0 3 : 3 5 2 1 be based on your interaction with Spamhaus and 
1 2 : 0 3 : 3 8 2 2 what's posted for being removed from the SBL? 
1 2 : 0 3 : 4 0 2 3 A. Well, I looked at their website and it 
1 2 : 0 3 : 4 3 2 4 says that their policy is that they consider 
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1 2 : 0 1 : 0 2 1 Q. And do you have any records which 
1 2 : 0 1 : 0 8 2 reflect what portion of new addresses did receive 
1 2 : 0 1 : 1 4 3 an ad-free opt-in or opt-out message before 
1 2 : 0 1 : 1 9 4 receiving an ad message? 
1 2 : 0 1 : 2 1 5 A. We didn't maintain that throughout the 
1 2 : 0 1 : 2 3 6 history. We did designate — make a double-confirm 
1 2 : 0 1 : 2 7 7 designation, but not the specific kind of ft 
1 2 : 0 1 : 3 2 8 designation you are asking about. >n t 
1 2 : 0 1 : 3 4 9 Q. The answers to interrogatories, Exhibit 
1 2 : 0 1 : 5 2 1 0 2 that we went through yesterday, had two different 
1 2 : 0 1 : 5 6 1 1 chains of e-mail between e360 and Spamhaus. Do you 
1 2 : 0 2 : 0 1 1 2 recall those generally? 
1 2 : 0 2 : 0113 A. Generally, yes. 
1 2 : 0 2 : 0 2 1 4 Q. One was in 2004, correct? 
1 2 : 0 2 : 0 5 1 5 A. Yes. 
1 2 : 0 2 : 0 5 1 6 Q. And one was in 2006, correct? 
1 2 : 0 2 : 0 7 1 7 A. Right. 
1 2 : 0 2 : 0 8 1 8 Q. And 2004 was the first time that you 
1 2 : 0 2 : 1 0 1 9 became aware that some of the IP addresses you were 
1 2 : 0 2 : 1 3 2 0 using were on the Spamhaus blacklist? 
1 2 : 0 2 : 1 6 2 1 A. Well, it's the first time as I recall 
1 2 : 0 2 : 1 9 2 2 engaging with them in e-mail, but I am not sure 
1 2 : 0 2 : 2 3 2 3 that that's the first time I was aware of a 
1 2 : 0 2 : 2 5 2 4 blacklist. 
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spam — or they define spam as, as I recall, 
meeting both criteria, both bulk mail and 
unsolicited mail. And in my view we didn't meet 
that requirement. So our e-mail was not 
unsolicited. 

Q. The e-mail was bulk, correct? 
A. The e-mail was bulk for sure but it was 

not unsolicited. I think the discussion I had with 
them was around the finer points nuance around what 
is unsolicited and what's not. 

I also read a posting on their site 
where they disregarded the federal CAN-SPAM 
standard, which was the law of the land at the time 
and something that we were built to exceed but — 
you know, we exceeded it in fact but we were 
certainly aware of complying and made an effort to 
comply. 

So I looked at it as, hey, these guys 
have a different standard. I don't understand what 
I need to do to appease them, even if I was 
inclined to do that, so what's the point of 
engaging them again to have them insult me and call 
me names. 

Q. So you didn't make any effort to provide 
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1 2 : 0 5 : 0 4 1 
1 2 : 0 5 : 0 9 2 
1 2 : 0 5 : 1 1 3 
1 2 : 0 5 : 1 4 4 
1 2 : 0 5 : 1 4 5 
1 2 : 0 5 : 1 4 6 
1 2 : 0 5 : 1 7 7 
1 2 : 0 5 : 2 0 8 
1 2 : 0 5 : 2 1 9 
1 2 : 0 5 : 2 3 1 0 
1 2 : 0 5 : 2 8 1 1 
1 2 : 0 5 : 3 1 1 2 
1 2 : 0 5 : 3 5 1 3 
1 2 : 0 5 : 4 0 1 4 
1 2 : 0 5 : 4 4 1 5 
1 2 : 0 5 : 4 5 1 6 
1 2 : 0 5 : 5 2 1 7 
1 2 : 0 5 : 5 7 1 8 
1 2 : 0 6 : 0 2 1 9 
1 2 : 0 6 : 0 5 2 0 
1 2 : 0 6 : 0 9 2 1 
1 2 : 0 6 : 1 2 2 2 
1 2 : 0 6 : 1 8 2 3 
1 2 : 0 6 : 2 3 2 4 

1 2 : 0 6 : 2 6 1 
1 2 : 0 6 : 2 8 2 
1 2 : 0 6 : 3 5 3 
1 2 : 0 6 : 3 8 4 
1 2 : 0 6 : 4 3 5 
1 2 : 0 6 : 4 5 6 
1 2 : 0 6 : 4 8 7 
1 2 : 0 6 : 5 2 8 
1 2 : 0 6 : 5 4 9 
1 2 : 0 6 : 5 6 1 0 

1 2 : 0 6 : 5 9 1 1 
1 2 : 0 7 : 0 4 1 2 
1 2 : 0 7 : 1 0 1 3 
1 2 : 0 7 : 1 4 1 4 
1 2 : 0 7 : 1 6 1 5 
1 2 : 0 7 : 2 7 1 6 
1 2 : 0 7 : 2 9 1 7 
1 2 : 0 7 : 2 9 1 8 
1 2 : 0 7 : 4 0 1 9 
1 2 : 0 7 : 4 6 2 0 
1 2 : 0 7 : 5 5 2 1 
1 2 : 0 7 : 5 6 22 
1 2 : 0 7 : 5 8 2 3 
1 2 : 0 8 : 0 1 2 4 
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them proof that your e-mail was in fact solicited? 
A. I stated that, that it was not. 
Q. You asserted that in the e-mail chain, 

correct? 
A. I did. 
Q. Did you offer to or did you provide any 

documents or documentation to substantiate that 
claim? 

A. They didn't seem to care. They just 
disregarded the argument and said "stop spamming, 
spammer." So no, I did not provide any 
documentation. 

Q. Did you do anything else between 2004 
and 2006 when you filed your lawsuit to mitigate 
your damages? 

A. Yeah. We — there were a number of 
things we did. First of all, we knew we were going 
to be listed. So based on Spam - based on that 
listing and other things that Spamhaus was doing, 
it changed everything we did from the suppliers ,, 
that we worked with — we had to work with 
suppliers that were prepared to deal with Spamhaus 
attacks. We had to work with — I mean, after the 
Smart Bargain. On the customer side we had to 
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completely change who we were trying to do business 
with. The original business plan for e360 involved 
working with e-commerce companies, branded 
companies within the Fortune 500. After the Smart 
Bargains incident those companies were completely 
off the table because I realized that if they were 
going to take Smart Bargains down they could take 
anybody down. 

So on the supplier side it changed the 
whole universe of the folks we were dealing with. 
On the customer side it changed the whole universe. 

We would work with — so I mean, those 
are the steps we took to mitigate the damages to 
the business. 

Q. Anything else? 
A. I want to say yes. I am thinking for a ,\ 

minute. 
We-yeah. We started doing more >-' 

double-confirmed mailings to try to increase the 
level of consent that we had in order to try to 
work with other reputation companies that are a 
little bit more reasonable to counter-balance the 
negative assessments that were made about us by 
Spamhaus. I mean, those are the primary things. 

.a 

1 2 : 0 8 : 0 5 1 
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1 2 : 0 8 : 1 2 4 
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But that's the whole business; changing * 
the suppliers we worked with, customers, operating 
procedures. You know, it changed everything. 

Q. Ultimately you received an injunction 
against Spamhaus, correct? 

A. Right. 
Q. And Spamhaus complied with the » 

injunction? 
A. Initially they did not. Eventually they 

did. And then intermittently they violated it, at 
least in my opinion. 

Q. At some point — when did you get the 
injunction? 

A. Well, the injunction was given after the -
temporary restraining order. If you are talking j 
about the injunction from Judge Kocoras, that was t 
granted, you know, as part of the default judgment. • 

Q. So that would have been in September of 1 
2006? 1 

A. It sounds right. I don't remember the \ 
exact date. > 

Q. And at some point thereafter Spamhaus ' 
began to comply with the injunction by removing the | 
IP addresses covered by the injunction from the * 
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SBL, correct? J 
A. Initially they added more SBLs, and then I 

once they hired Jenner and got back into the case, | 
they did remove the SBLs. * 

Q. So that was in October or so of 2006? I 
A. I don't recall the exact time but sounds 1 

right. J 
Q. And from that time on, from October 2006 ; 

or so through today, the specific IP addresses 
covered by the original injunction have been off * 
the SBL, correct? » 

A. No. The injunction wasn't specific to 1 
IPs. So it was specific to e360 and affiliated j 
entities as I recall. So there were times where | 
Spamhaus violated that injunction. 1 

Q. Well, there were — and I am not going ! 
to go into the details, but there were a number of ? 
letter exchanges between counsel that you may 4 

recall about whether or not an IP address was j 
covered by the injunction, correct? 1 

A. Yes. j 
Q. But throughout that time period at least | 

certain IP addresses that the Maverick companies 
used were off the SBL, correct? 1 
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1 2 : 1 0 : 3 1 1 A. Some were and some new ones were added 
1 2 : 1 0 : 3 4 2 at times. 
1 2 : 1 0 : 3 4 3 Q. And then some were removed once certain 
1 2 : 1 0 : 3 8 4 documents were supplied to Spamhaus, correct? 
1 2 : 1 0 : 4 1 5 A. That's correct. 
1 2 : 1 0 : 4 1 6 Q. My point here is that you had bandwidth 
1 2 : 1 0 : 4 5 7 and IP addresses from approximately October 2006 
1 2 : 1 0 : 5 2 8 onward, correct? 
1 2 : 1 0 : 5 2 9 A. Yes. But the other - that wasn't the 
1 2 : 1 0 : 5 5 1 0 extent of the - and again, this is a legal 
1 2 : 1 0 : 5 9 1 1 argument, but in my view the permanent injunction 
1 2 : 1 1 : 0 1 1 2 was not ever fully complied with based on the 
1 2 : 1 1 : 0 5 1 3 statements that Spamhaus continued to publish on 
1 2 : 1 1 : 0 8 1 4 their website about me and about e360. 
1 2 : 1 1 : 1 0 15 They continued to represent that we were 
1 2 : 1 1 : 1 3 16 spammers. They continued to — in fact, as the 
1 2 : 1 1 : 1 6 17 case progressed our status on their site just 
1 2 : 1 1 : 2 0 1 8 increased. I mean, we went from a co-listed ROKSO 
1 2 : 1 1 : 2 7 1 9 and SBL, along with a company called Atrix, to our 
1 2 : 1 1 : 3 3 20 own page dedicated to us, to being on the home 
1 2 : 1 1 : 3 7 2 1 page. So as the case progressed, our awareness 
1 2 : 1 1 : 4 0 2 2 just increased negatively; the negative impressions 
1 2 : 1 1 : 4 5 2 3 that they were putting out there increased. 
1 2 : 1 1 : 4 8 2 4 So that had a different effect, whereas 
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A. I am not sure that's true, no. In some 
cases we had - our only bandwidth that was 
available was on new SBLs that were generated. 

Q. What happened to the old IP addresses 
and bandwidth? 

A. They were given back or expired or were 
no longer available to us for a variety of reasons. 

Q. Why were they given back? 
A. I don't recall but we had contracts that 

came up and down periodically from different 
service providers. 

Q. I asked you about your salary from the 
Maverick-related companies and you said that you 
couldn't recall exactly but you gave me a ball-park 
from 2006. 

Did you draw any dividends or bonuses or 
commissions out of any of the Maverick-related 
companies? 

A. I did. I did take a dividend out of 
Maverick. 

Q. When and during what time period? 
I'm sorry. When and how much? 

A. I don't recall exactly when it started. 
Once the company started making money I started 
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1 2 : 1 1 : 5 2 1 before when it was just an SBL there was a 
1 2 : 1 1 : 5 4 2 technical block mechanism to — it really evolved 
1 2 : 1 1 : 5 9 3 into more of a general reputation issue where we 
1 2 : 1 2 : 0 3 4 would try to engage with certain ISPs and they just 
1 2 : 1 2 : 0 6 5 wouldn't give us the time of day because of who we 
1 2 : 1 2 : 0 9 6 were. 
1 2 : 1 2 : 0 9 7 Q. I just want to focus for a minute on the 
1 2 : 1 2 : 1 2 8 SBL and your ability to send e-mail messages and 
1 2 : 1 2 : 2 0 9 not have them blocked by ISPs. 
1 2 : 1 2 : 2 3 1 0 A. Well, that's not the only way an ISP 
1 2 : 1 2 : 2 5 1 1 blocks. 
1 2 : 1 2 : 2 6 1 2 Q. I am not - the thing here is I get to 
1 2 : 1 2 : 2 9 1 3 ask questions. 
1 2 : 1 2 : 3 0 1 4 A. And I am answering them. 
1 2 : 1 2 : 3 2 1 5 Q. Right. And so I am looking - but I am 
1 2 : 1 2 : 3 4 1 6 asking specifically were you - after October 2006 
1 2 : 1 2 : 4 0 1 7 you had IP addresses that were not on the SBL, 
1 2 : 1 2 : 4 6 1 8 correct? 
1 2 : 1 2 : 4 6 1 9 A. Not for the entire time, no. 
1 2 : 1 2 : 4 8 2 0 Q. After Spamhaus began complying with the 
1 2 : 1 2 : 5 2 2 1 injunction, after the beginning of compliance with 
1 2 : 1 2 : 5 5 2 2 the injunction, from that time forward you had IP 
1 2 : 1 2 : 5 8 2 3 addresses and bandwidth that were not on the SBL, 
1 2 : 1 3 : 0 1 2 4 correct? 
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1 2 : 1 4 : 2 2 1 taking a dividend that I remember being — maybe 
1 2 : 1 4 : 2 7 2 started at 3,000, went up at one point to 5,000 a 
1 2 : 1 4 : 3 1 3 month. I don't know the precise timing of those 
1 2 : 1 4 : 3 5 4 dividend payments. 
1 2 : 1 4 : 3 6 5 Q. Again, that would be covered by the 
1 2 : 1 4 : 3 8 6 Quick Books? That would be included in the Quick 
1 2 : 1 4 : 4 1 7 Books data? 
1 2 : 1 4 : 4 1 8 A. It would be. 
1 2 : 1 4 : 4 1 9 Q. If you look at Exhibit 11 and take a 
1 2 : 1 4 : 4 7 1 0 look at that. Do you recognize Exhibit 11 ? 
1 2 : 1 5 : 0 2 1 1 A. Yes. 
1 2 : 1 5 : 0 5 1 2 Q. Whatisit? 
1 2 : 1 5 : 0 6 1 3 A. It is our answers to the 
1 2 : 1 5 : 1 2 1 4 interrogatories. It's not dated but I assume it's 
1 2 : 1 5 : 2 1 1 5 the one that was stamped 9/12. But I am not sure. 
1 2 : 1 5 : 2 7 1 6 Is this the one that was submitted 9/12? 
1 2 : 1 5 : 3 0 1 7 Q. Well, the one that we marked as Exhibit 
1 2 : 1 5 : 3 3 1 8 2 was your answer on behalf of the company, e360. 
1 2 : 1 5 : 3 8 1 9 This one, you will see the title here is "Plaintiff 
1 2 : 1 5 : 4 2 2 0 David Linhardt's Supplemental Amended Responses to 
1 2 : 1 5 : 4 5 2 1 Defendant's First Set of Interrogatories." 
1 2 : 1 5 : 4 9 2 2 Did I read that correctly? 
1 2 : 1 5 : 5 1 2 3 A. Yes. 
1 2 : 1 5 : 5 1 2 4 Q. And so it has been represented to us 
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that these are your personal answers to the 
personal interrogatories to you, correct? 

A. Yes. 
Q. And again, it's an unnumbered page. 

Between Pages 39 and 40 of Exhibit 11, is that your 
signature there? 

A. It is. 
Q. So did you review the content of Exhibit 

11 before it was served on us? 
A. I believe that I did, yes. 
Q. And was that content true and accurate 

at the time it was served? 
A. I believe so. 
Q. Now, do you believe — 
A. Honestly, looking at this, I don't know 

what the difference is between this document and 
the e360 one. I think they are identical. 

Q. Okay. Do you understand your reputation 
to be separate and apart from e360's reputation? 

A. I do believe that that is the case, yes . ' 
Q. Now, if you look at Paragraph — sorry. 

Interrogatory No. 17 on Page 37 and 38. If you 
look on Page 38 about halfway down the page, it 
reads, "Linhardt also seeks $2 million in damages 
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to Linhardt's reputation as an e-mail marketer and 
his marketability in the e-mail marketing industry 
because of Spamhaus' accusations." 

Did I read that correctly? 
A. Yes. 
Q. What's the basis for that, sir? 
A. In part it's from lost income from 

employment opportunities. The Experian case is one 
that comes to mind. It also reflects my ability to 
attract investment for new ventures that I might 
want to start. So it's an estimate based on 
generally people's willingness or, in this case, 
unwillingness to work with me due to reputation 
matters created in this matter. 

Q. Have you sought financing or capital \ < 
from anybody and been turned down because of your 
reputation? 

A. No, but — no. 
Q. Have you done anything methodologically 

to assess the quantitative aspect of that answer, 
the $2 million? 

A. Well, you know if you look —I have. I 
have considered salary and benefit, compensation 
from, you know, a corporate position like an 
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Experian j ob or something similar being in the [ 
200,000 range plus benefits as one of the ways in g 
which I come to that number. j 

Q. Is that kind of a thumbnail or eyeball I 
number based on about ten times salary, or is there 1 
some other methodological basis for it? % 

A. It's an approximation. It's an | 
approximation. J 

Q. Is there any methodological basis you j 
can point to for it? \ 

A. Just a - 1 think - well, a multiple of * 
lost income from jobs. Soifyoudidthemath, | 
maybe eight times — seven or eight times annual \ 
compensation. 1 

Q. And was there a reason you picked seven ( 
or eight times annual compensation? 1 

A. It's just an approximation, trying to 1 
determine something that's kind of hard to quantify 1 
on a go-forward basis but how long people will * 
remember the things that Spamhaus has said about 
me. 

Q. Do you have any workpapers or supporting \ 
documents to support the $2 million calculation? i 

A. No. | 

< 
P a g e 3 4 1 | 

Q. Do you have anything other than your j 
general sense of how long you think people will 1 
remember this about you to support the seven or ? 
eight times salary? j 

A. No. Never been in this situation 
before. i 

Q. Did you do any kind of organized salary ? 
or benefits survey or collect any information about ? 
the kind of benefits that you would be able to js 
obtain given your credentials? « 

A. Yeah. I have been on about ten job | 
1 

interviews this year and part of last year and the t 
compensation figures that I mentioned are within j 
range of what prospective employers consider to be !* 
reasonable. * 

Q. Did you get any offers as part of any of j 
those interviews? ^ 

A. Yes. 
Q. How many offers have you gotten? j 
A. One. j 
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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
e360 INSIGHT, LLC, ) 

Plaintiffs, ) No. 06 C 3958 
-vs- ) 

THE SPAMHAUS PROJECT, ) 
etc., ) 

Defendant. ) 

I hereby certify that I have read the 
foregoing transcript of my deposition given at the 
time and place aforesaid, consisting of Pages 1 to 
349, inclusive, and I do again subscribe and make 
oath that the same is a true, correct and complete 
transcript of my deposition so given as aforesaid, 
and includes changes, if any, so made by me. 

DAVID LINHARDT 

SUBSCRIBED AND SWORN TO before me this day 
of ,A.D. 20 . 

Notary Public 
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hereto, nor interested directly or indirectly in 
the outcome of this action. 

IN WITNESS WHEREOF, I do hereunto set my 
hand and affix my seal of office at Chicago, 
Illinois, this 17th day of November, 2008. 

SUSAN K. TODAY, C.S.R. No. 84-2212. 
Notary Public, DuPage County, Illinois. 
My commission expires April 18, 2012. 
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1 STATE OF ILLINOIS) 
2 ) SS: 
3 COUNTY OF DU PAGE ) 
4 I, SUSAN K. TODAY, C.S.R, No. 84-2212, a 
5 Notary Public within and for the County of DuPage, 
6 State of Illinois, and a Certified Shorthand 
7 Reporter of said state, do hereby certify: 
8 That previous to the commencement of the 
9 examination of the witness, the witness was duly 

10 sworn to testify the whole truth concerning the 
11 matters herein; 
12 That the foregoing deposition transcript 
13 was reported stenographically by me, was thereafter 
14 reduced to typewriting under my personal direction 
15 and constitutes a true record of the testimony 
16 given and the proceedings had; 
17 That the said deposition was taken 
18 before me at the time and place specified; 
19 That the reading and signing by the 
2 0 witness of the deposition transcript was agreed 
21 upon as stated herein; 
2 2 That I am not a relative or employee or 
2 3 attorney or counsel, nor a relative or employee of 
2 4 such attorney or counsel for any of the parties 
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